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.. that legalized atrocity, the Congressional investigation, where Congress- 
men starved of their legitimate food for thought, go on a wild and feverish man-hunt, 
and do not stop at cannibalism.” —W. Lippmann, Public Opinion (1922). 


“‘Whenever you take away from the legislative body of any country in the world the 
power of investigation, the power to look into the executive department and every oth- 
er department of the government, you have taken a full step that will eventually lead 
into absolute monarchy and destroy any government such as ours.”—SENATOR Nor- 
RIS, Congressional Record, May 6, 1924. 


F OURS is a “government by discussion,” all of the partners to the 
discussion need to know the facts around which that discussion 
centers. If successful democratic government demands “eternal 

vigilance,” those charged with the exercise of that vigilance must be well 
aware of the occurrences and movements they are called upon to control. 

No parliament can fulfill its basic duties intelligently without ascertain- 
ment of facts. While there are various means of obtaining the indis- 
pensable information,’ parliamentary investigation, which matured with 

* This paper was prepared in connection with the Research Project on Contemporary Po- 
litical and Legal Trends, directed by Max Ascoli and Alexander H. Pekelis, and organized un- 
der the Graduate Faculty of Political and Social Science of the New School for Social Research. 
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the rise of representative government,; will remain under every form of 
representative government an “essential and appropriate auxiliary to the 
legislative function.”* It has been said that the fate of parliamentary in- 
quiry in the different countries and epochs mirrors the development of 
parliamentary powers.’ But the mere right of “naked’’ inquiries means 
little if the parliament does not possess the powers necessary to gather all 
the evidence which a successful investigation requires. It is thus equally 
true to say that the extent of the duty to disclose the truth before par- 
liamentary committees is an indication of the actual distribution of in- 
fluence under a given system of government. 

Controversies as to the extent of investigating powers have been con- 
cerned almost exclusively with inquiries by which the parliament en- 
deavors to exercise its function as an organ of criticism and control of the 
executive.’ 

When the parliament wishes to look into responsibility for political and 
financial scandals, or into the misconduct of public officials, or when it 
attempts to uncover the reasons for the failure of administrative ma- 
chinery to work smoothly, the way to the discovery of the truth will often 
be barred. The need for accurate information will encounter the claim of 
the citizen to privacy and the request of the administration for secrecy. 
The immunities granted to the individual by the Bill of Rights and those 
( oy Morstein-Marx, Commissions of Inquiry in Germany, 30 Am. Pol. Sci. Rev. 1134 

1936). 


4 See McGrain v. Daugherty, 273 U.S. 135, 174 (1927); see also Frankfurter, Hands off the 
Investigations, 38 New Republic 329-31 (1924), and Herwitz and Mulligan, The Legislative 
Investigation Committees, 33 Col. L. Rev. 4 at 27 (1933). 


5 Zweig, Die parlamentarische Enquéte nach deutschem und dsterreichischem Recht, 6 
Zeitschrift fiir Politik 267, at 269 (1913). 


® See Whitridge, Legislative Inquests, 1 Pol. Sci. Q. 4 (1886); Bondy, The Separation of 
Governmental Powers in History, in Theory, and in the Constitutions 114 (1896); Galloway, 
The Investigative Function of Congress, 21 Am. Pol. Sci. Rev. 50 (1927). Lammers, in 2 Hand- 
buch des deutschen Staatsrechts 460 (1932), states that it is the very essence of the “genuine 
parliamentary right of inquiry” to possess “enforceable powers” to make investigations. 

1 These inquiries are generally distinguished from those investigations undertaken by par- 
liament to obtain information for the making of laws. See, e.g., Eberling, In- 
vestigations 8 (1928); Dimock, Congressional Investigating Committees 21 (1929). In France 
analogous attempts at classifications had been made, the French term for the inquiry into exec- 
utive matters being “enquéte politique”; see Michon, Des Enquétes parlementaires 5 (1890), 
and Arnitz, Les Enquétes parlementaires d’ordre politique 9 et seq. (1917). This paper will be 
concerned almost exclusively with investigations of the supervisory type, because the question 
of the extent of investigating powers has been controversial mostly in the course of those in- 
quiries. See Luce, Legislative Procedure 171 (1922): “The few volunteer truth, where the 
many volunteer wisdom.” Similarly McGeary, The Development of Congressional Investiga- 
tive Power 122 (1940), states that in the case of “research” investigations the power to compel 
disclosures is of much less importance than in “inquisitorial” investigations. His classification 
coincides to a large extent with the one adopted here. 
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asked for by the executive power in the name of efficiency will have to be 
weighed against the demands of the democratic parliament for adequate 
information and a successful investigation. To rely, in those cases, solely 
on voluntary testimony from both private witnesses and administrative 
bureaus will result in flawed and distorted evidence. A parliament which 
is “meant to be the eyes and the voice . . . . of its constituents’”* can dis- 
charge its informative and supervisory functions only if it sees the facts 
through its own eyes. But, to do this, parliament must be vested with 
powers to require testimony and to compel the production of records and 
papers so that its investigations cannot be thwarted oe a rebellious 
witness or a taciturn official.® 

This paper proposes to examine the record of the investigating powers 
of parliament in France and Germany (until the end of the Third French 
Republic and the First German Republic, respectively) and to confront 
this record with similar situations in the United States. It is, throughout, 
a history of the conflict between the claim for civil liberties and the sub- 
mission to the civic duty of disclosure, between the desire of parliament to 
get to the facts and the reluctance of the executive to lay them open. It is 
hoped that this chapter of comparative constitutional law and history 
will show the political significance of the various enforcement devices 
which may be placed at the disposal of the investigating committee.” 


_ 1. TestmmontaL EvVipENCcE 


In France the right of the legislature to organize inquiries has never 
found expression in a constitutional provision. “‘No positive law estab- 
lishes clearly the scope [of the right of inquiry], its limits, and how it is to 

Those questions have been decided according to custom 


, Congressional Government 303 (1925 ed.). It is known that Wilson claimed that 
the informing duty of Congress should be preferred even to its legislative duty. As a matter of 
fact the former is inherent in the latter. 


9 “The legislative power in a free government . . . . has a right and ought to have the means 
of examining in what manner its laws have been executed.” Montesquieu, Spirit of Laws Bk 
XI, c. 6 (transl. 1757). “To deny Congress power to acquaint itself with facts is equivalent to 

prescribe remedies in darkness.” Landis, Constitutional Limitations on the 
vestigation, 40 Harv. L. Rev. 153, at 221 (1926). The same author, 

at p. 221, describes it as the foremost function of investigation to “require of senators that they 
shall be seers.” 


*¢ On the general significance of the difference between common law and civil law countrise 
in regard to the duty of disclosure, see Pekelis, Legal Techniques and Political Ideologies, A 
Comparative Study, 41 Mich. L. Rev. 665, especially 668-69, 680-81 (1943); Pekelis, Adminis- 
trative Discretion and the Rule of Law, =a acca adiaat tee ee een 
Interaction of Common Law and Latin Law: Enforcement of Specific Performance in 
ana and Quebec, 21 Canadian Bar Rev. 337-68 (1943). The three mentioned papers are con- 
am with the principal topics of the Research Project of which this article is a collateral 
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and according to a series of rulings by the Houses or by the inquiring com- 
mittees which solved the controversial points as they arose. ... . - 

The emergence of parliamentary investigations in France was closely 
connected with the growth of representative government.” The right of 
inquiry first found recognition, however slowly, during the period of the 
Restoration, through a deliberate adaptation of the English practice." 

This right has always been considered as inherent in the legislative 
power of the British Parliament and exercised by all the American 
legislatures since earliest colonial times."* It seems to have been asserted 
and exercised first by the House of Representatives in 1792.5 Since then 
the practice of investigation has never been interrupted. 

In France the institution of investigation was not only much younger, 
its development was also less steady. Exercised under the monarchy of 
July (1830-1848), parliamentary investigations were resorted to only 
during the first year of the precarious Second Republic (1848-1851); 
interrupted by the dictatorship of Napoleon III, it was revived at the end 
of the Second Empire, along with the parliamentary right of interpellation 
and the principle of ministerial responsibility. Throughout the period of 
the Third Republic (1870-1940), parliamentary investigations were con- 
ducted by both houses—much more frequently, especially during the last 
decades, by the Chamber of Deputies than by the Senate.*® 


*t Deputy Savary, before the Assemblée Nationale, on February 25, 1875, Journal Officiel 
1478 et seq. (1875). This situation never changed substantially. 


2 We do not deal here with the very powerful investigations launched by the Committee of 
Public Safety during the French Revolution. For a discussion of their activities, which trans- 
gressed the bounds of parliamentary inquiry, see 2 Esmein, Eléments de droit constitutionnel 
. frangais et comparé 508 (1928). 


3 See Joseph-Barthélémy, Introduction du régime parlementaire sous Louis XVIII et 
Charles X 246-51 (1904). 


4 See McGrain v. Daugherty, 273 U.S. 135, 161 (1927), and Cushing, Elements of the Law 
and Practice of Legislative Assemblies in the U.S.A. 253-59 (oth ed. 1874). A very complete 
account of the history of investigation in colonial times is given by Eberling, supra, note 7, at 
p. 17 et seq., and by Landis, supra, note 9, at p. 169. For details as to the state legislatures, see 

Whitridge, supra, note 6, at p. 84; Potts, Power of Legislative Bodies to Punish for Contempt, 
74 U. Pa. L. R. 691, at 711-25 (1926), and Herwitz and Mulligan, supra, note 4, at p. 1 et seq. 
This paper, so far as it deals with American law, will be concerned mainly with the investiga- 
tions of either House of Congress. 


*8 ad Congress 3 Congr. Annals, 490-94. Frankfurter, supra, note 4, at p. 329, maintains 
that the power was claimed as early as 1789. 


*6 In the United States, the opposite development has been noted. During President Roose- 
velt’s first term, one hundred and four investigations were initiated by the Senate, as against 
forty-seven by the House of Representatives; of the latter, only two could be considered as 
checks on the Executive. See McGeary, Congressional Investigation during Franklin D. 
Roosevelt’s First Term, 31 Am. Pol. Sci. Rev. 687 (1937). For the decline of House investiga- 
tion, see also a letter by Senator Walsh, quoted by Eberling, supra, note 7, at p. 280, and Rog- 
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As early as 1826, a French writer stated that so long as the committees 
did not have the power, which obtained in England, to compel sworn 
testimony, but were dependent on voluntary information, the results of 
investigation would necessarily be meager. He concluded that only a law 
could give those investigating powers to the committees."’ Discussion of 
the powers of the committees over persons and papers has not abated in 
the ensuing one hundred and ten years. 

There had been a few investigating committees to which the assembly 
creating them granted broad powers to compel witnesses to appear, testify, 
and deliver those papers which the committee deemed necessary for the 
elucidation of the facts. As there was no general statute, special legislative 
action was taken in every instance in which the parliament wished to con- 
fer those powers. This was done in the following cases: (1) The commis- 
sion instituted by the Chamber on August 13, 1830, and provided with the 
necessary powers on August 20, 1830, to investigate the unconstitutional 
deeds of the ministers of Charles X, who had been dethroned by the 
revolution of July.™* (2) The committee charged by the Constituent 
Assembly on June 26, 1848, to investigate the origins of the bloodily 
quelled insurrection of June, 1848, in Paris.*® (3) The committee organ- 
ized by the National Assembly on April 6, 1871, to investigate and con- 
trol contracts for war supplies.”° And, finally, (4) the committee charged 
by the same assembly on June 16, 1871, to investigate the insurrection of 
March, in which the “Commune” of Paris had originated.” 

All of these investigations were born out of periods of emergency: 
counterrevolution, revolution, war. Three of them were, moreover, set 
up not by ordinary parliaments, but by national conventions elected to 
provide the country with a new constitution, and therefore entrusted with 





ers, The American Senate 202 (1926). 1 Bryce, The American Commonwealth 161 (914 od), 
had already noticed certain flaws in House investigations. The different development in 
French and the American democrcs i explained bythe diferent structure ofthe lve 
Houses in the two republics. So Taseee ert. Revit ye Camane: Deputies was more 
often at odds with the administration than was the conservative Senate, which also tried, suc- 
cessfully, to keep aloof from political scandals. In the House of Representatives, party govern- 
ment is usually strong enough to prevent embarrassing inquiries into executive performance. 
See Hasbrouck, Party Government in the House of Representatives 61 (1927). The picture 
changes only when an administration faces a hostile House, as in the last two years of Wilson’s 
second term. It is easily predictable that the number of House investigations will also increase 
considerably during the sessions of the 78th Congress. 


*7 Duvergier de Hauranne, 1 De l’Ordre légal en France et des abus d’autorité 118 (1826). 
8 Moniteur Universel go1—2, 940 (1830). 

*9 Compte-Rendu des séances de l’Assemblée Nationale 208 (1838). 

#° Journal Officiel 446 (1871). #1 Thid., at 1407. 
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all powers required by a period of constitutional vacuum. In such a situ- 
ation, but only in such a situation,” the investigations of the parliament 
could be conducted with at least part of the powers ordinarily exercised by 
committees of inquiry in England and the United States. 

Save for the four exceptional cases mentioned, none of the investigating 
committees of the French parliaments*’ could obtain any testimony which 
was not given voluntarily. “We knew perfectly well,” said the president 
of a parliamentary investigating committee in 1878, “that we cannot, 
that the law would not permit us to, compel citizens to appear before us.” 
He went on to describe the consequences of the lack of every power to 
punish for contumacious behavior: the committee had sent out “polite 
letters” inviting persons to testify, and had received answers which were 
“utterly disgraceful.” Finally the committee, fearing to endanger the 
dignity of parliament, gave up, and heard only evidence which could be 
obtained from friendly elements.** One can easily imagine the extent to 
which such a state of affairs furthered the discovery of the truth. 

It was this very statement, moreover, which gave to a judicial de- 
cision, never overruled, the possibility of stating that persons testifying 
before investigating committees did not have the legal character of 
witnesses because they could not be compelled to testify.*5 


2 Arnitz, supra, note 7, at p. 77, warns against drawing any conclusions from the powers 
obtained by these committees for ordinary investigations. When the deputy Savary, in his 


By doing so, he hoped to induce his colleagues to increase the wholly insufficient powers 
committee investiga:ing the conspiratorial activities of the Bonapartists in 1874. His attempt 
was unsuccessful. See Journal Officiel 1482 (1875). 


*3 By far the most complete, though not exhaustive, enumeration of parliamentary ing 
bn Pras hc ieantn baleen Peamel aed dd os one ee Cette Tinta tants 
de rechercher toutes les responsabilités politiques et administratives encourues depuis l’origine 
des affaires Stavisky, Chambre des Députés, Annex au procés verbal de la séance du 7 mars 
1935 No. 4886 13-34 (hereafter quoted as Lafont, Rapport). Arnitz, supra, note 7 passim, gives 
a detailed description of only the most important investigations. 

*4 Chamber Session of June 3, 1878, Journal Officiel 6211 (1878). Similar, though less strik- 

ing, examples are given by Michon, supra, note 7, at p. 57-8. 


*s Labachie v. Moreau, Court of Appeals of Bordeaux, July 26, 1879, Sirey 1879, 2. sept 
i i testifying bef 


cording to a general principle of French law those who testify as witnesses could not, so long as 
they did not give false testimony, be punished for its content. But for persons testifying before 

tary committees this rule could not apply because they were not to be considered as 
witnesses. The note by Labbé in Sirey, loc. cit., is critical of the court’s conclusion. He ex- 
plicitly concedes, however, that without a special law no witness could be compelled to appear 
before an investigating committee. For a favorable appraisal of the decision, see 4 Duguit, 
Traité de droit constitutionnel 396-7 (1924). 
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Consequently, those who chose to testify before a parliamentary com- 
mittee had none of the duties of a witness before a court. They were not 
only free to lie and to take or refuse to take the oath, as they pleased. 
Even when swearing to a false statement, they could not be punished for 
false testimony or perjury.” Since the last two decades of the nineteenth 
century, it has been customary for witnesses to take the oath,”’ but this 
was done solely in the hope that the more solemn form would induce the 
witnesses to speak the truth.* When this hope remained unfulfilled, 
nothing could be done about it. 

For Congressional investigations it had always been considered a matter 
of course that the committees should be vested with the right to send for 
persons and papers, and that such right could be enforced by the exercise 
of contempt powers.”® “Experience has taught that mere requests for. . . . 
information which is volunteered is not always accurate or complete; so 
some means of compulsion are essential to obtain what is needed.”*° 
Earlier the power to punish a person not a member for contempt had been 
considered by the Supreme Court as an “implied” power of Congress; 
without such a power the legislature would be “exposed to every indignity 
and interruption that rudeness, caprice or even conspiracy may mediate 
against it.” 

26 See the statement of the Minister of Justice in session of June 24, 1904. Journal Officiel 


Débats de la Chambre des Députés, quoted hereafter J. 0. Débats Ch. 1651, and Senator Trou- 


illot in session of March 20, 1914, Journal Officiel, Débats du Sénat, quoted hereafter J. O. 
Débats Sén. 442. 


27 For examples, see Pierre, Ta ot rae électoral et parlementaire 691 (sth ed. 
1919). This work by the Secretary General of the Presidency of the Chamber of Deputies is 
invaluable for the extensive and otherwise unobtainable source material on parliamentary in- 
vestigation. For an appraisal of Pierre’s work, see Gooch, Eugéne Pierre, 41 Pol. Sci. Q. 436- 
$2 (1926). 


28 See Coustis de la Riviére, Les Commissions parlementaires d’enquéte et la séparation des 
pouvoirs 34 (1926). 


*9 Landis, supra, note 9, at p. 313 draws attention to the fact that the Supreme Court of the 
United States on no occasion deemed it necessary to state that Congress, during a legitimate in- 
vestigation, had the right to send for persons and papers. To such an extent was this right con- 
sidered firmly rooted in history. One of the earliest cases in which a witness was committed 
to the custody of the sergeant-at-arms of the House of Representatives occurred in 1812, when 
one Rounsavell declined to answer a question put to him. See 3 Hinds’ Precedents of the House 
of Representatives of the United States 1-2 (1907). Colonial traditions are also rich in exam- 
ples of the jailing of recalcitrant witnesses. See Eberling, supra, note 7, at p. 19-22. Congress 
refrains from granting contempt powers only in those few instances in which the investigation 
serves purely educational purposes. See Galloway, Investigation, Governmental, 8 Encyc. 
Soc. Sci. 252 (1937). 


3° McGrain v. Daugherty, 273 US. 135, us (1927). aes supra, note 6, at p. 60, de- 
fines the contempt powers as “corollary” to the power of investigation. 


3* See Anderson v. Dunn, 6 Wheat. (U.S.) 204, 228 (1821). See, also, In re Falvey, 7 Wis. 
630, 635 (1858). “. . . . there must be some way of compelling the attendance of witnesses be- 
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That the contempt power of the Senate should rank high above the 
usual contempt power of the courts was announced from the Tribune of 
the Senate. “A contempt of a court, however humble that court may be, 
is always a matter of supreme importance. A contempt of this high 
tribunal can not be measured by any words.” 

It is well known that witnesses on whom a subpoena has been served 
by an investigating committee and who fail to appear or answer are usually 
taken into custody by the sergeant-at-arms; they are discharged only 
after purging themselves by consenting to answer the questions put to 
them. Persons who answer disrespectfully are usually treated in the same 
way ; their discharge is ordered upon apology.*? When a witness apparent- 
ly testifies falsely, the House frequently transmits its records to the dis- 
trict attorney, whereupon the grand jury may indict the witness for per- 
jury.*4 

In a significant decision of the last decade, the Supreme Court strength- 
ened the investigatory power of Congress so as to include penalties for 
“past contempt”: Punishment is not confined to purposes of coercion, 
but may be employed also against obstructions which have ceased or 
whose removal has become impossible.* 

On the other hand it has been asserted that in spite of these sweeping 
contempt powers, a determined witness is still in a position to challenge 


successfully, by means of a writ of habeas corpus, a committee’s attempt 


fore the committee, and to give evidence. Otherwise the whole investigation might be obstruct- 
ed, at the outset... ..” For a good analysis of the leading contempt cases, see Luce, Legisla- 
tive Assemblies 500 et seq. (1924). 

3? Senator Walsh, 68th Congr. 1st sess. Record 4788. That the Senator designated the in- 
vestigating Senate as a “high tribunal” was evidently no more than a rhetorical figure. But 
when the case then discussed came before the courts, the Supreme Court affirmed the judgment 
below, which had sentenced the witness to jail for three months and to pay a fine of $500. See 
Sinclair v. United States, 279 U.S. 263 (1929); similarly placing the contempt powers of Con- 
gress above those of the courts, Judge New, 44th Congr. 1st sess. Record 2009. For an earlier 
statement in the House, see 35th Cong. rst sess. Globe 686: “And how can [this committee] in- 
vestigate if the House has no power to compel a witness to testify to facts within his knowledge 
which are indispensable to a proper understanding of the matter to be investigated?” 

33 For a case of lack of respect in 1875, see 3 Hinds’ Precedents 44 (1907). For a contrasting 
situation in France, see above, at note 24. 

34 See 3 Hinds’ Precedents 125 (1907). For recent cases of punishment for false testimony 
before an investigating committee, see Seymour v. United States, 77 F. 2d 577 (1935); United 
States v. Norris, 300 U.S. ey (1937), reversing 86 F. 2d 379 (1936) (witness’s conviction for 
perjury was upheld, although he had recanted his false statements before the investigation was 
over). In United States v. Creech, 21 F. Supp. 439 (1937), an indictment against Creech for 
the same offense was held good on demurrer; earlier cases were cited. 


35 See Jurney v. MacCracken, 294 U.S. 125, 150, 152 (1935). 
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to discover the truth.** It must certainly be admitted that the case of 
Daugherty had a much greater importance under the aspect of broad 
principles outlined on that occasion by the Supreme Court than for the 
disclosure of misconduct of certain government officials. While the wit- 
ness had been discharged by the district court from a one-month custody 
under attachment in 1924, without making the statement he had been 
asked to give, the reversal of this order was pronounced only in 1927, ata 
time when the investigation had long since ceased.*” 

Such a case, however, must be deemed an exception.** It has frequently 
been stated that a witness faced with the stringent methods of inquiry 
such as practiced by the majority of investigating committees is not 
likely to choose refusal to answer; “in the present state of public opinion 
he has small hopes of saving his reputation if he defies the Senate in- 
quisition . . . . to a large part of the public he appears at once as a man 
who is hiding a shameful secret.”’ 

In France public opinion seems never to have protested against the 
complete lack of powers by investigating committees until 1892. Only the 
popular emotion provoked by the Panama Scandal was strong enough to 
induce a deputy to ask that the committee charged to inquire into the 
responsibility for the disgraceful events be granted the power to compel 
testimony. He asserted that parliamentary investigations without that 
power would yield insufficient results or none at all.‘ While various 
articles in the daily press, quoted at the tribune of the Chamber, em- 
phasized that the investigating committee possessed only moral powers, 
a member of the Panama committee frankly described how far those 
“moral powers” went. He pictured how witnesses, having sworn to speak 
nothing but the truth, lied cynically, certain of their impunity ; how others, 
who could have revealed all the decisive facts, refused to appear. He cited 
with admiration the examples of investigating powers in England and the 

36 See McBain, Congress, Inquiries and the Constitution, New York Times, March 11, 
1928, [X, 6: 1-8 Galloway, supra, note 29, at 255. 


37 See 6 Cannon’s Precedents of the House of Representatives of the United States 482-7 
(1936). It is to be expected that after the decision in McGrain v. Daugherty declared legiti- 
mate a wide range of investigations (see infra, after note 111) the lower courts would rarely 
find occasion to grant a writ of habeas corpus to a witness held in contempt by Congress. 

38 For other instances of defiance (by Bishop Cannon and other leaders of the “Anti-Smith 
Democrats”) see 6 Cannon, Precedents 499-503 (1936). 


39 Lippmann, The Senate Inquisition, 84 Forum 129, at p. 130 (1930); similarly Coudert, 
Congressional Inquisition vs. Individual Liberty, 15 Va. L. Rev. 537, at 550 (1929). 


aan eta re 1892, J. O. Débats Ch. 1660 
(1892). 
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United States, “countries which have nothing to envy in other countries 
of liberty.” But the Minister of Justice successfully urged the rejection 
of a bill which would have assimilated witnesses before a committee to 
those before a court, by calling this attempt a threat to individual liberty 
and to the inviolability of the home.” Personal freedom versus effective 
investigation became the issue in all subsequent discussions on parlia- 
mentary inquiry. 

More than twenty years later, the so-called Rochette affair revealed 
both the futility of a powerless investigation and the gangrene of the 
judiciary and the political machine to such an extent that a modification 
of the law was obtained. A preliminary inquiry had been unable to clarify 
how M. Rochette, a “financier on the edge of respectability,” had been 
able to obtain an adjournment of his trial, permitting him to continue 
his operations to the detriment of the saving public. In the courthouse, a 
few miles from the Chamber, it was an open secret that the public 
prosecutor had, in a personal note, confessed to have conceded the ad- 
journment under pressure from both the Prime Minister and the Minister 
of Finance. But before the parliamentary commission, the Prime Minister, 
after an outcry of indignation, declared that he was appearing before the 
committee out of sheer politeness, and refused to enter into details;** the 
public prosecutor declined to speak about certain facts which he con- 
sidered it contrary to his duty to reveal,“ and the president of the Criminal 
Court of Appeal “spoke clearly only to say exactly the contrary of the 
truth.”’*s It was not until one Minister, Barthou, had stolen the secret 
document from another, Briand, and the wife of a third, Caillaux, had 
murdered a journalist trying to publish the facts, and when, perhaps most 
important, it was the eve of general elections in an outraged country, that 
the legislators deemed it advisable to grant a certain increase of the in- 
vestigating powers.” 


* Gauthier de Clagny, in the session of December 15, 1892, ibid. 1819-20. 

# Ibid., 1817. The bill was defeated by a majority of only six votes. 

43 See Pierre, supra, note 27, Supplément 810 (sth ed. 1924). 

4 See Pierre, ibid., 817, and Raphael, The Caillaux Drama 234, 236 (1914). 

45 See Jaurés in the session of March 20, 1912, J. O. Débats Ch. 848 (1912), and in the ses- 


oT April 3, 1914, J. O. Débats Ch. 2308 (1914), and Delahaye in the session of April 2, 1914, 
» 2230. 


46 That to a large extent the resistance of the government was weakened by the fact that in 
the course of the inquiry the adversaries of an income tax within the cabinet hoped to compro- 
mise its advocates, cannot be discussed here. On this point, see Paix-Séailles, Jaurés et Cail- 
laux 107 et seq. (1918). 
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Even then, however, the bill proposed by the Chamber was changed 
substantially by the Senate. The Chamber had proposed to give the com- 
mittee “full judicial powers,” including those of search and seizure.*? The 
Senate, it is true, extended the modification of legislation possibly to other 
committees than that concerned with the Rochette affair, so that the new 
statute would not have the appearance of an ex post facto law. But at the 
same time it substantially curtailed the “judicial powers” granted by the 
Chamber.’ The law as finally enacted on March 23, 1914,** regulated only 
the question of testimonial evidence. Henceforth a recalcitrant witness 
could be fined from 100 to 1,000 francs; he could also be arrested and 
brought before the committee. False testimony would be punished accord- 
ing to the penal code. Fine and punishment could not be inflicted by the 
committee itself, however; it must apply to the courts therefor. Moreover, 
these special investigating powers were available only to those committees 
to which they were explicitly granted by one of the two houses. This 
last provision later proved particularly helpful for denying on frequent 
occasions the means of an effective investigation. At the time of the en- 
actment of the law, a senator declared that it was meant only to differ- 
entiate the political inquiries proper from inquiries into purely economic 
matters, for which those powers would not be needed.*® 

The Congressional enactment corresponding to the French Statute of 
1914 is the act “more effectually to enforce the attendance of witnesses 
.... and to compel them to discover testimony” of January 24, 1857.5° 
The origin of this statute had been rather similar to that of the so-called 
Rochette Law. In both cases the obstinacy of witnesses forced the 
hands of the legislators.* A comparison of both statutes shows, how- 
ever, that the powers of the American Congress were essentially broader 


47 Session of March 17, 1914. J. O. Débats Ch. 1700 (1914). 

4# J. O. 2650 (1914). 

4° Trouillot in the session of March 20, 1914, J. O. Débats Sén. 442 (1914). In view of later 
developments (see infra, at note 123), the sincerity of this statement might be doubted. We 
are probably faced here with one more example of the legislative technique in which the French 
Senate excelled: to blunt reform legislation which it could not resist by some devices, apparent- 
ly technical, which actually turned out to be essential modifications. For a particularly illumi- 
nating study of the role of the French Senate between the two World Wars, see Lindsay Rogers, 
Mr. Blum and the French Senate, 52 Pol. Sci. Q. 321-9 (1937). For the period before 1914, 
see J. Barthélémy, Les Résistances du Sénat, 20 Revue du Droit Public et de la Science Poli- 
tique 371, at p. 396 et passim (1913). 

5° Now embodied (with some significant changes; see especially below at notes 94 et seq.) in 
§§ 191-194, 28 U.S.C.A. § 634. 


5 For the interesting legislative history of the statute of 1857, see Eberling, supra, note 7, 
at 302, 323. 
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than those granted in France. First of all, the contumacious witness be- 
fore the French parliament could only be condemned to pay a modest 
fine, while those who refused to testify or produce papers before either 
House of Congress were liable to a much higher fine and (not or) to im- 
prisonment up to one year. Moreover, the French statute had to be made 
applicable to every investigation by a special decision of Chamber or 
Senate. Most important: the statute of 1857 only added to already exist- 
ing enforcement possibilities. Therefore the punishment for common law 
contempt and for the misdemeanor created by the statute remained co- 
existing.* 

When certain difficulties arose in both the United States and France 
in the enforcement through the courts of the statutory punishment of 
witnesses, it was possible for Congress to fall back on its contempt power; 
such a possibility did not exist for the French parliament. 

As far as can be seen,** the new French law did not do much, even in the 
second Rochette investigation, to elucidate facts which were not by then 
universally known. The final report’* had to state that there was still a 
discrepancy between the declarations of two eminent witnesses, although 
both of them had taken the oath. Actually many more contradictions 
existed between the sworn statements, and in the conviction of a member 
of the commission the President of the Court of Appeals had again 


5? For the clearest statement to this effect see In re Chapman, 166 U.S. 661, 672 (1897): 
“*, .. . because Congress, by the act of 1857, sought to aid each of the houses in the discharge of 

its constitutional functions, it does not follow that any delegation of the power in each to pun- 
ish for contempt was involved.” Eberling, supra, note 7, at p. 318, contrasts the “coercive” 
power of contempt as against the statutory punitive power. Since the possibility of punishing 
for past contempt was recognized by the Supreme Court (see above, at note 35), it is hardly 
possible to designate the contempt powers as merely coercive any longer. But this does not 
change the applicability of both common law and statutory punishment to a reluctant witness. 


53 As hearings of investigating committees are not public in France, no precise record of the 
proceedings can be obtained. The testimony in the Rochette case had been communicated to 
the members of the parliament, but it had been deemed advisable not to publish it. See J. O. 
Documents Parlementaires, Chambre des Deputés quoted hereafter as Doc. Ch. 1581 (1914). 
Valuable material is offered in a pamphlet written by one of the members of the committee, 
Barrés, Dans le cloaque. Notes d’un membre de la Commission d’Enquéte sur |’Affaire 
Rochette (1914), and by Raphael, supra, note 44 at pp 230-250. In general, a certain, if not 

te, impression of the proceedings can be gathered from the daily press, because the 
committees very often gave to the press stenographic minutes of the proceedings. For more 
details on this point, see Pierre, supra, note 27, Supplém. 819 (sth ed. 1924). 

54 The eminent witnesses avowed, where they could not do otherwise, that they had lied to 
the first commission. See Barrés, supra, note 53, at p. 18. “A comparison of what they said in 
1912 [during the first parliamentary investigation] and what they were obliged to say in 1914 is 
enough to move any lover of France to tears.” Raphael, supra, note 44, at p. 230. 


85 J. O. Doc. Ch. 1597-8 (1914). 
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indulged in the most “unbelievable false testimony.”’** The measures 
which had been provided for in such cases by the law enacted a few days 
before were not taken.*’ 

The report conceded also that even the new investigation had been 
unable to overcome the resistance of a lawyer, M. Bernard, who hid his 
knowledge of essential facts behind the cloak of professional secrecy. 

If Maitre Bernard had presented himself before a Congressional com- 
mittee alleging that he was unable or unwilling to divulge the secrets of 
his clients, communicated to him in professional confidence, he would have 
been found guilty of contempt. It was settled relatively early by A merican 
courts that an investigating committee had the right to proceed against a 
lawyer who withheld information he had obtained from his clients. This 
principle has been consistently maintained by Congress.*® Earlier the 
House had proceeded in the same way against a journalist who had re- 
fused to answer because he did not wish to commit “a violation of con- 
fidence. The right of Congress to override the objection of professional 
secrecy arising out of the lawyer-client relationship has also been sus- 
tained in a recent decision.* French investigations, on the other hand, 
before as well as after the enactment of the new statute, never dared, in 
their search for the truth, to make use of the knowledge of lawyers. 

Upon the enactment of the French law of 1914, it had been expected 
that the new powers would be conferred on the investigating committee 
in every case of political inquiry.“ Actually, since the Rochette affair, 


56 See Barrés, supra, note 53, at p. 27, 36, 44, and Delahaye, in the session of April 2, 1914, 
J. O. Débats Ch. 2230. 


57 See the reproaches addressed as to this point to Jaurés, president of the committee, by 
Delahaye, in the session of April 2, 1914, J. O. Débats Ch. 2233 (1914). It has been maintained 
(see Brogan, The Development of Modern France 1870-1939 451 et seq. (1940); Daudet, 
Panorama de la III® République 1870~1936 204-51 (1936); Michon, La Préparation a la guerre. 
La Loi de Trois Ans ptt 208-9 (1935) that the seemingly utter putrefaction of French 
political life as revealed by the Caillaux-Rochette affair had some weight in the readiness of 
Germany to wage the World War. The merits of this contention cannot be discussed hére. It 
is undoubtedly true that the usefulness of watching the moral conditions of a future military 
foe was not discovered first by the modern specialists in moral warfare. 


5* Stewart v. Blaine, 1 MacArthur (D.C.) 453, 458 (1874). 

59 See, e.g., 44th Congr. 1st sess. Record 2491. “Here the maxim applies,” it was said, 
“Salus populi suprema lex.” 

6 34th Cong. 3d sess. Globe 403 et seq. 

6: Jurney v. MacCracken, 294 U.S. 125, 144 (1935). 

“ See the declarations in the Senate mentioned above at note 43, and Arnitz, supra, note 7, 
at p. 221: “One must fear that the legislature will esteem it indispensable, every time it opens 


on En, No OEY SS Na Se ee en me Pe 
by adding one word to the decree ordering the inquiry.” 
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between 1914 and 1939, in only fifteen cases were the powers of the law 
of 1914 granted, while the total number of investigations undertaken by 
the Senate and the Chamber amounted to about sixty.** Seven of the 
fifteen committees entitled to make use of the broader powers were 
directly or indirectly related to the events of the World War. In view 
of the intimate relation of those investigations to the supreme national 
emergency, neither the executive nor parliament could resist the in- 
creased investigating powers granted by the law of 1914. Moreover, in 
none of these inquiries was the committee compelled to exercise such 
powers. It seems that on no more than two occasions did an investigat- 
ing committee actually attempt to proceed against recalcitrant witnesses. 
In both instances, the courts, backed by public opinion, largely defeated 
the purposes of even so cautious a law as the statute of 1914. 

In 1924, during an inquiry into the financial backing of previous elec- 
tions, the committee applied to the courts for the punishment of well- 
known politicians, among them a vice-president of the Senate, who had 
refused to testify under oath. Most violent protests arose from almost 
all sides. The professor of administrative law and dean of the Law School 
in Paris, Berthélémy, undertook to “stigmatize” the “imprudent” law of 
1914. “It is altogether abnormal and contrary to the supreme principles of 
our public law, that, in order to further the discovery of the truth, these 
improvised judges, whose impartiality is highly doubtful, should be 
armed against citizens with powers given by our laws only to judicial 
officers for the exercise of their functions.”** Duguit, foremost authority 
on French constitutional law, and dean of the Law School of Bordeaux, 
had criticized the law from the very outset. He had argued that because 

*s The total number of investigations cannot be definitely ascertained. In about three- 
fourths of the sixty cases mentioned no special inquiry committee was organized; but the right 
to inquire (droit d’enquéte) was granted to one of the standing committees of the two houses. 


In such cases it is generally impossible to determine whether investigations actually took 
place. 

6s The Senate and the two Chamber committees investigating war contracts (see session of 
December 19, 1916, J. O. Débats Sén. 1065 (1916); sessions of December 29, 1916 and March 2, 
1920, J. O. Débats Ch. 3864 (1916) and 394 (1920)); the committee investigating conditions in 
the metal industry at the end of the war (session of March 19, 1919, ibid. 1310) (1919); the in- 
quiry into the services of the Ministry of Wartime Food Supply (session of August 7, 1919, ibid. 
3901); the inquiry into wartime speculation (session of February 12, 1924, ibid. 672); and the 
committee investigating the situation of the territory formerly held by the Germans (session of 
July 31, 1924, ibid. 2892). 

6s Les Limites du pouvoir législatif, 125 Revue Politique et Parlementaire 355 et seq. (1925). 

6 See 4 Traité de droit constitutionnel 398 et seq. (1924). Equally hostile after the enact- 
ment of the law, and with an argumentation similar to that of Duguit, was Arnitz, supra, note 
7, at p. 228 et seq. More favorable, ee ee oe nee earns eer 
use of their powers, Bonnard, Les Pouvoirs judiciaires des commissions d’enquéte parlemen- 
taire et la loi du 23 mars 1914, 31 Revue du Droit Public 386, at p. 409 (1914). 
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the law of 1914 had vested the committees with judicial powers, parlia- 
mentary investigations would necessarily encroach upon the domain of the 
judiciary ; where the committee had the same powers as the courts, an in- 
quiry into matters already within the jurisdiction of the courts would 
easily create confusion and anarchy.” Duguit had recommended that 
the parliament exercise extreme prudence in the application of the law, 
and advised the government, if need be, to put the question of confidence 
before the parliament rather than to have granted to committee the 
powers of the 1914 law. In the discussion which arose in 1925, Duguit 
declared it particularly inconceivable that members of the legislature 
should have the right to impose the sacred oath upon witnesses. Paul 
Reynaud, politician and eminent lawyer, considered the duty to testify 
under oath pursuant to the wishes of a parliamentary majority a cur- 
tailment of the rights of the citizen. To him the issue at stake was the “‘de- 
fense of civil liberties.” ‘The judge,” he wrote, ‘can make use of the oath 
only if a crime has been committed; he cannot undertake, out of mere 
curiosity or passion, investigations into the conscience of the citizens.’ 
Both Berthélémy and Duguit, as well as other teachers of constitutional 
law, held the law of 1914 unconstitutional as a violation of the principle 
of separation of powers; it should not, therefore, be applied by the 
courts.”° 

In American law, also, the question of the contempt power of Con- 
gress had been discussed frequently in terms of the problem of the separa- 
tion of powers. In our opinion this approach has very often beclouded the 
issue of the investigative powers of the legislature; it did not, however, 
lead finally to a curtailment of these powers. 

Those who consider the right of Congress to punish rebellious witnesses 
in the course of investigations as a “judicial” power are forced to conceive 
of the exercise of this right as an infringement upon the doctrine of the 
separation of powers of government. According to the individual outlook 
of the observer, the actual practice of both houses is regarded as “‘in de- 


67 Why this fear arose as soon as the parliamentary committee obtained larger investigating 
powers is almost beyond comprehension. The same author (ibid. 394) had explained that a par- 
liamentary inquiry was entitled to investigate almost everything so long as it did not attempt 
to reach judicial decisions. Evidently Duguit held this to be true only so long as the inquiry was 
actually powerless to discover the true facts. 

68 In answer to an inquiry arranged on this occasion by the newspaper Le Temps, Novem- 
ber 19, 1925. 

% Tbid., November 14, 1925. 

7 Ibid., November 14, 1925, November 15, 19, and 29, 1925. 


7! See, for a similar statement, Herwitz and Mulligan, supra, note 4 at p. 6. 
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fiance of the letter of the Constitution,’ as a course leading to un- 
constitutional tyranny,’ or as just another example of the fact that a 
watertight separation of governmental functions does not exist and that 
the legislative department has always exercised certain judicial powers.74 

Now, it is undeniable that Congress sometimes exercises judicial func- 
tions delegated by the Constitution, e.g., when judging the election and 
qualification of its own members, or when impeaching officers of the 
government. But when organizing investigations, Congress acts in ful- 
fillment of its legislative function (either law-making or supervisory). If 
the legislature is conceded to have, for the efficient conduct of its investi- 
gations, the right to punish for contempt,’ this right is then purely 
“ancillary and subordinate”’” to the legislative function. The mere fact 
that contempt powers are more frequently exercised by the courts does 
not make this right a judicial one when it is exercised by a legislature in 
pursuance of its legislative function.” 

This has also been constantly held true by the Supreme Court,” al- 
though its decision in regard to the investigating powers has sometimes 
been interpreted in the light of the separation-of-powers doctrine.’ 


™ Eberling, supra, note 7, at p. 276. 


73 Such complaints were sometimes voiced by a minority in Congress when the use of con- 
tempt powers was suggested. See, e.g., 35th Congr. 1st sess. Globe 686-6809. 


14 See Whitridge, Legislative Inquests, 1 Pol. Sci. Q. 85 (1886). 
18 See above, at notes 31 and 32. 


76 See Marshall v. Gordon, 243 U.S. 521, 548 (1917). See also Landis, supra, note 9, at p. 
160. “Its origin and its exercise are either necessary for the self-defense of the legislature or 
necessary for its efficient functioning.” 


7 See Wigmore, in a note in 19 Ill. L. Rev. 452 (1925): “The compulsion to give testimony 
is a detail of the judicial power,—but not of the judicial power only. Why it is not also a detail 
of the legislative power?” 3 Willoughby, Constitutional Law 1619 (1929): “In very many cases 
the propriety of the exercise of a power by a given department does not depend upon whether 
in its essential nature the power is executive, legislative or judicial, but whether it has been spe- 
cifically vested by the Constitution in that department or whether it is properly incidental to 
the performance of the appropriate functions of the department in whose hand its exercise has 
been given.” 

78 See Marshall v. Gordon, 243 U.S. 521, 546 (1917): “The broad boundary line which sepa- 
rates the limited implied power to deal with classes of acts as contempts for self-preservation 
and the comprehensive legislative power to provide by law for punishment for wrongful acts. 
....” The character of self-preservation is particularly stressed in Anderson v. Dunn, 6 
Wheat. (U.S.) 204, 227 (1821) and in In re Chapman, 166 U.S. 661, 668 (1897). 


1” This was particularly the case for the discussion aroused by Kilbourn v. Thompson, 103 
U.S. 168 (1880). See, e.g., Bondy, supra, note 6, at p. 114. It is true that the decision denied to 
a particular investigating committee the right to jail a contemptuous witness because the in- 
vestigation had violated the principle of the separation of powers. But the court held this to be 
true because the investigations which the committee was directed to make were judicial in 
character. For this reason, it was not deemed necessary to discuss the question whether or not 
the power “attempted to be exercised,” e.g., the power to punish a witness, was entrusted only 
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In American law as well as under other constitutional systems, in- 
vestigating committees, so long as they gather facts and do not pronounce 
judgment, are not arrogating judicial rights, even when for the gathering 
of evidence they use compulsory process. The use of the latter can be 
regarded only as a matter of self-defense of the legislature. While this right 
to self-defense was recognized in American constitutional law, its very 
concept was unknown on the Continent. Had it been otherwise, it would 
have been impossible to attack the investigative powers in the name of 
the Montesquieu principle. 

That Berthélémy and Duguit regarded the French statute of 1914 as 
unconstitutional for its alleged violation of the principle of the separation 
of powers was extraordinary for a twofold reason: (1) The principle of 
separation of powers is stated nowhere in the French Constitution of 1875. 
Nor is there implied any strict delimitation between the various functions 
of government.®* (2) In France, the courts never claimed the right to 
pass upon the constitutionality of the laws,** accordingly the majority of 
writers rejected the very idea of such a control by the courts.” Only 
the “Rochette law” and the incidents of 1925 induced the raising of the 
question ; to such an extent did this statute providing the parliamentary 
committees with a very modest investigating power seem opposed to the 
fundaments of French law. 


to the judicial department, or could also be exercised by the legislature. It was added (at 193) 
as a dictum that in the court’s opinion this power was judicial, and not legislative. See, how- 
ever, the decisions quoted supra, note 78. For a more detailed discussion of Kilbourn v. 
Thompson, see below at notes 104 et seq. 


8e 2 Duguit, Traité de droit constitutionnel 535-6 (1923), himself had stated that nothing 
warranted the belief that the constitution intended to embody the “metaphysical theory of the 
division of sovereignty into distinct powers.”” Coumoul, Traité du pouvoir judiciaire, De son 
esta ghaestnaene ATV ER ORIPEIER 900 SEE RICO eee ames 
as a “principle invoked in support of certain causes, but actually handled with much looseness.” 
(Nonetheless this author is quoted by Berthélémy, supra, note 65, at p. 357 in behalf of his 
thesis.) Joseph-Barthélémy, Essai sur le travail parlementaire et le systéme des commissions 
ps nang rhe enody: cryin erate a py ea gy RE! Ce 
a “recipe of political art, that everybody interprets in his own fashion.” 

cata dodiaceh Gat Withs'igtld tran Sant mas eh enainananie a aaeeiel at 
1914. 


*: Therefore Duguit, in 4 Traité de droit constitutionnel 400 (1924), still concluded that 
whatever one might think of the Rochette law, it was enacted and valid. Arnitz, supra, note 7, 
at p. 228, ee 1914, did not conceal that, once enacted, its con- 
stitutionality could not be questioned by the courts. How weak the thesis of unconstitution- 
ality was is best demonstrated by Coustis de la Riviére, supra, note 28. His doctoral disserta- 
tion was evidently written in order to prove the right of the courts to disregard the statute. 
But his argumentation was extremely contradictory and proved practically nothing. See es- 
pecially pp. 94-98 and 131-136. 

Se eet eae 
fougéres, Le Contréle judiciaire de la constitutionnalité des lois 92-121 (1913). 
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In accordance with long-established practice, the courts however then 
deemed it necessary to comply with the request of the investigating com- 
mittee for punishment of the witnesses.*? But this was done only after the 
attorney general had expressed to the defendants his admiration for their 
refusal to testify before the committee, and his regret at being forced to 
ask for the application of the law.*4 The judgments imposed fines of 300 
(inflated) francs upon the wealthy defendants. As these judgments be- 
came definite only in the second half of 1926, while the inquiring com- 
mittee had started its investigations almost two years earlier, it is evident 
that even the much criticized statute of 1914, by failing to give contempt 
powers into the hands of the committees, had not actually secured 
efficient means of discovery. When, in 1926, the witnesses had to pay the 
fines, the parliamentary majority had again shifted, and nobody wished 
to importune prominent members of the new majority with questions 
about the financial sources of the election campagin. 

The second occasion on which a committee wished to apply the rights 
afforded by the statute of 1914 arose during the investigation of the so- 
called Oustric Scandal. Although the committee had been granted those 
rights,** it met from the very outset with difficulties which very often 
could not be overcome. The witnesses frequently complained that they 
were forced to testify under oath before the commission about the same 
facts for which they were threatened with criminal prosecution. They 
spoke of “torture,” a journalist of an “intellectual grill-room.”** When, 
finally, one of the witnesses refused to take the oath, and the committee 
asked the local court to punish him according to the law of 1914, the 
court refused on the ground that the witness was already under indict- 
ment for embezzlement: as a defendant always has the right to refuse 
any declaration or even to alter the truth, the committee was not entitled 
to impose any duty of disclosure upon him.*’ This decision, never over- 

%s Billiet v. Ministére publique, Cassation, June 11, 1926. Dalloz-~-Hebdomad. 378 (1926), 
in accordance with the lower courts. 

- Le Temps, October 25, 1925. The episode is also related by Barthélémy, supra, note 8o, at 
p. 

*s Had not the decision granting them been worded very carefully, the government would 
have rejected the inquiry and asked for a vote of confidence. See session of November 21, 1930, 
J. O. Débats Ch. 3527 et seq. kapen): * —_ decided to respect the separation of powers and to 


penal responsibilities involved, decided also to discover 
- It soon proved difficult to reconcile the two goals. 


8¢ See Barthélémy, supra, note 80, at p. 249. The oath of the defendant had been abolished 
in all of Continental Europe at the turn of the 19th century. See Esmein, A History of Conti- 
seapaaicmnger npelregmeepnat a innenpemnaennecethgaanet 225-6, 398 (1913). 


*7 Paradis, Tribunal Correctionnel Seine, March 16, masneie caatien Geaees 1931, I, 853-4. 
The decision is approvingly quoted by Joseph-Barthélém and Duez, Traité de droit constitu- 
tionnel 697 (1933), authors wiodoastqusstien the walliity of the statute of 1914. They argue 
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ruled, brought the 1914 statute to almost complete collapse in a wide 
range of cases.** 

Also in the United States the privilege against self-incrimination has 
often been regarded as having a restraining effect on the investigative 
power of the legislatures. A state court rejected the English rule that the 
common law privilege against self-incrimination does not relate to the 
investigations undertaken by Parliament.*® 

Congress had sought relatively early to eliminate this check on its 
power by introducing in the statute of January 24, 1857,” a provision 
which fully pardoned witnesses on account of every act to which they 
testified before the houses of Congress or their committees. By this full 
immunity the requirements of the Fifth Amendment were undoubtedly 
fulfilled.* It is evident that it was the purpose of this Act to put the 
strengthening of the powers for the discovery of the truth above all other 
considerations. But in practice it soon became obvious that this section 
of the Act of 1857 had overreached itself.%* It led to disastrous results in 
that criminal offenders frequently arranged to be questioned before a 
Congressional committee about their criminal actions, whereupon the 
courts had to discharge them from all liability.** A modification of the 
statute, passed in 1862, restricted the immunity and provided only that no 
testimony given during a Congressional investigation should be used as 
evidence in any criminal proceedings. It was also said that no witness was 
privileged “to refuse to testify to any fact, or to produce any paper... . 
upon the ground that his testimony to such fact or his production of such 
paper may tend to disgrace him or otherwise render him infamous.” 


that those who are threatened by indictment can, according to the general principles of modern 
criminal law, never be forced to disclose the truth. Therefore the law of 1914 concerning “wit- 
nesses” simply does not apply to them. 


88 The decision in the Paradis case and the general attitude of the courts as described supra 
in then Sead coupectenir tus task alias neta’ Vis aad tor Uhelnie alide es telat, 
supra, note 29, at p. 253, that the French legislation provides the least protection to witnesses 
testifying before investigating committees. 

% Henry Emery’s Case, 107 Mass. 172, 184 (1871) . The court argued that while Parliament 
was above common law, the Massachusetts legislature was under the Constitution. 

9 See above, at note so. 

% Hale v. Henkel, 201 U.S. 43, 67 A ee te canna ee 
ates only where a witness is asked . . . . to give testimony which may possibly expose him to a 
criminal charge. But if the criminality has already been taken away, the Amendment ceases to 
apply.” 

52 See Eberling, supra, note 7, at p. 323. For a detailed history of the statute and its modi- 
fications, see ibid. Chapter V passim. 

93 37th Congress, 2d sess. Globe 431. 


% Amd. 12 Stat. 333; 24 Jan. 1862, c. II. For a new embodiment of the statute, see-supra, 
note 50. 
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Also, after this enactment the Senate sometimes denied to a witness 
the right to refuse an answer which would incriminate him. “We are in- 
vestigating you and not trying you,” replied a committee to a witness 
who had sought the protection of the Fifth Amendment.’ However, an 
attempt (made in 1876 when another witness tried to thwart an in- 
vestigation) to return to the original statute was adversely reported by the 
Senate and acted upon no further.” 

Since then, an uncertainty has prevailed as to whether the provisions 
enacted in 1862 suffice to deprive witnesses of the right granted by the 
Fifth Amendment.*’ The Supreme Court has never passed on the question 
explicitly. While it has been frequently ruled that, e.g., in cases of in- 
vestigations conducted under authority of the Interstate Commerce Act, 
the immunity must be “complete” in order to permit unrestricted ex- 
amination,®* it has not been discussed whether the Act of 1862 provided a 
sufficiently “complete” immunity.%* 

This uncertainty has undoubtedly led to a reluctance of Congressional 
committees to press their demand for testimony from criminal offenders. 
It seems indeed a more and more generalized practice to do without such 
testimony.*’ On the other hand, when in an important investigation 
conducted by the New York state legislature, the issue was faced either 
to do away with the limitations of the New York Constitution of 1846, 
Art. I § 6, or to see the investigation blunted, the Assembly did not 
hesitate to enact legislation providing for the necessary immunity and 
thus forcing the witnesses to testify." 

Thus the situation regarding the limitations imposed by the privilege 
against self-incrimination is still strikingly different in France and the 
United States. In France, the parliamentary committees saw themselves 
flatly denied the right to question witnesses about facts incriminating 
them. In the United States, legislative attempts were never abandoned 

98 3 Hinds’ Precedents 57 (1907). 96 44th Cong. rst sess. Record 1546-1572. 

9%? See Bryce Hamilton, The Inquisitorial Power of Congress, 23 A.B.A.J. 563 (1937). 

9 See, e.g., Counselman v. Hitchcock, 142 U.S. 457, 586 (1892). 

9% Eberling, supra, note 7, at p. 390, doubts the constitutionality of the statutory provi- 
sions, which, however, had been sustained in In re Chapman, 166 U.S. 661 (1897). What ac- 
tually seems questionable to this author is probably whether the statute provides sufficient 
protection to make the Fifth Amendment inapplicable. It is true that a similar provision grant- 
i ng immunity to witnesses before legislative committees, in a Massachusetts statute of March 
8, 1871, c. 91, had not been held sufficient protection to make the rath article of the Massachu- 
setts Declaration of Rights (corresponding to the Fifth Amendment) unavailable (Henry 
Emery’s Case, 107 Mass. 172, 185, 186 (1871)). 

20° See Dimock, supra, note 7, at p. 157, and Eberling, supra, note 7, at p. 339, n. 1. 


10t See the Statute of August 28, sagt, O (N.Y. Laws Extraord. Sess. c. 773, p. 2367) enacted 
on the occasion of the investigations of the Hoffstadter Legislative Committee. See also Gal- 
loway, quoted supra, note 29, at p. 252. 
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to arrive at least at a balance between the need for accurate information 
and the privilege against self-incrimination. Very often this balance 
seems definitely to have been in favor of the investigating powers. 

In France another witness appearing before the committee investigat-. 
ing the Oustric Scandal declared that he did not wish to testify about 
personal and private matters. Reminded by the committee that he had 
taken the oath, he replied that it did not refer to those personal matters,*” 
whereupon the matter was pursued no further. Hence it was understand- 
able that when the results of the Oustric investigation were discussed, the 
president of the committee had to confess that only “in regard to a certain 
number of questions” had the discovery of the truth been furthered. He 
added that should another committee on that subject be organized, it 
should be provided with more powerful means of discovery than its prede- 
cessor had had.**3 

The question of “privacy” raised by one of the witnesses before the 
Oustric committee apparently has been the main issue in the American 
discussion on the investigative powers. The delimitation of the sphere of 
legitimate investigation from that of the protected sphere of privacy has 
repeatedly been attempted by the courts. There are in relation to Con- 
gressional investigations sweeping dicta to the effect that neither House 
“possesses the general power of making inquiry into the private affairs of 
the citizen,’"** that “few if any of the rights of the people guarded by 
fundamental law are of greater importance to their happiness and safety 
than the right to be exempt from all unauthorized, arbitrary or un- 
reasonable inquiries and disclosures in respect of their personal and 
private affairs."* Actually, however, it has never been determined how 
far this sphere of privacy extended.’ In a wavering line of decisions," 

102 See Le Temps, January 10, 1931. 

103 Session of November 17, 1932. J. O. Débats Ch. 3068 (1932). 


04 Kilbourn v. Thompson, 103 U.S. 168, 190 (1880). “This case,’”’ Justice Field later said, 
‘will stand for all time as a bulwark against the invasion of the right of the citizen to protect 
him in his private affairs against the unlimited scrutiny of investigations by a Congressional 
committee.” See In re Pacific Railway Commission, 32 Fed. 241, 253 (1887). 

195 See Sinclair v. United States, 279 U.S. 263, 292 (1929). In similar terms the investigating 
powers of the Interstate Commerce Commission were delimited in Interstate Commerce Comm. 
v. Brimson, 154 U.S. 447, 479 (1894). 

106 As to the vagueness of a general constitutional immunity from investigation into the 
private sphere, see Mr. Justice Cardozo, dissenting, in Jones v. Securities and Exchange 
Comm., 298 U.S. 1, 32-3 (1936). Coudert, supra, note 39, at p. 342, who is an ardent defender 
of the right to privacy as opposed to Congressional investigation, concedes that “it may be dif- 
ficult to define the content of this right,” but speaks of “a doctrine of theory and of precedent 
which has created a domain of individual right against all organs of government.” 


se? Cousens, The Purpose and Scope of Investigations under sone astra 
L. J. 905, at 929 (1938), endeavored to explain the frequent vacillations by the Supreme 
Court’s attitude toward certain changing issues of economic policy. 
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the only matter clearly defined has been as to which investigations are to 
be considered legitimate. 

The narrowest view was taken by the Supreme Court in the Kilbourn v. 
Thompson case.*** The matter had come up to the courts upon the refusal 
of a witness to answer “personal questions” and his subsequent punish- 
ment for contempt. The Court held that every investigation, as to which 
it was not clear from the outset that it could result in “valid legislation,” 
was “fruitless.”” Since a committee was not entitled to look into the per- 
sonal affairs of individuals in the course of a “fruitless” investigation, no 
contempt power could be exercised for such a purpose. The decision was 
criticized by many, defended by some."*® It undoubtedly marked the low 
level of investigative powers. Although the Court never explicitly aban- 
doned its rulings of 1881, cases decided in the succeeding half-century so 
greatly widened the legitimate scope of investigation that it has been 
said that Kilbourn v. Thompson “may fairly be regarded as overruled.”””° 
In McGrain v. Daugherty,"* the Supreme Court did not hesitate to de- 
clare an investigation legitimate in spite of the fact that the terms of the 
resolution authorizing it did not disclose a legislative purpose. The Court 
thought that in cases where the subject to be investigated was a de- 
partment of the executive (the Department of Justice) the “presumption 
should be indulged” that the real object was aid in legislating. 


It is true that this case also, by clinging to the concept “aid in legislat- 
ing,” did not fully determine the possible scope of investigation. Since 
then, the scope of what is to be considered a legitimate investigation has 
been extended slightly:™* also those inquiries are approved that aim to 
arouse public opinion and draw wide attention, whether or not an im- 
mediate legislative action is envisaged." It appears likely, therefore, that 


208 103 U.S. 168, 195, 196 (1880). 


9 The most substantiated criticism has been given by Landis, supra, note 9, at p. 215-8, 
who explains that a court wholly inexperienced in questions of constitutional law decided on 
the issue. eae arena 820-1; Herwitz and Mulligan, supra, note 4, at 
p. 9. Substantially in agreement wi th the decision is Coudert, supra, note 30, at p. 543, and 
Flynn, Senate Inquisitors and Private Rights, 161 ee at p. 362 (1930). The latter 

of the investigating committees does 


te Cousens, supra, note 107, at p. 918. ™3 273 U.S. 135 (1927). 


"12 See e.g., Sinclair v. United States, 279 U.S. 263, 294-5 (1929) and the comment on the de- 
cision in McGeary, supra, note 7, at p. 97-100. 


113 See, e.g., Townsend v. United States, 303 U.S. 664 (1938) where the court denied certi- 
orari after the conviction of Townsend, who without permission had left the House committee 
investigating the subject of old-age pensions (see 95 F. ad 352 (1938)). This was rather an in- 
ren anager p apie vnmubarnpry byebeumamp riers Hoge growing and threatening 
popularity of the legislative proposals of the generous doctor. The same decision stated how 
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were the question squarely raised, the power of Congress would be 
affirmed in the wide range of investigations it has been undertaking.“ 

Now, as long as an investigation was legitimate, even the narrowest 
decisions did not hold a search for evidence an intrusion into the private 
sphere of the witness. The private domain, if it existed, commenced only 
where the lawfulness of the investigation ceased. Just as little as private 
knowledge exists where the cause of justice requires the investigation of the 
truth by the courts," just so little does there exist a private sphere in the 
case of just, e.g., legitimate, Congressional investigation. The committee, 
in its pursuance, has the right to gather all the evidence which seems 
relevant, and no witness is entitled to withhold it.” 

Moreover, it seems hardly fortuitous that the courts had no occasion 
to rule more often and with more precision on the question.“’ The Con- 
gressional committees almost never permitted a witness to cloak his 
knowledge with the assertion that he declined to testify about personal 
matters.™* It has been described how “ruthless” use was made by the 
committees of personal letters and statements, in what an “insulting” 
and “Star Chamber” manner the investigations proceeded, in order to 


broadly the rights of a committee to gather evidence from witnesses were conceived: “Within 
the realm of legislative discretion the exercise of good taste and good judgment in the examina- 
tion of witnesses must be entrusted to those who have been vested with authority to conduct 
such investigations.” Other cases in which investigations with the aim of informing public 
opinion have been upheld are quoted by Cousens, supra, note 107, at p. 918. The second Prog- 
ress Report of the American Political Science Association’s Committee on Congress (see supra, 
note 2) at 1097 speaks about the many investigations conducted during the 77th Congress, in 
pursuan:< of whose findings “no major piece of legislation was enacted.” Nevertheless the 
legitimacy <4 these investigations was never challenged. 

14 See Willoughby, 2 Principles 178. Cousens, supra, note 107, at p. 917 remarks, “The 
purposes for which investigations may be conducted . . . . cover almost the widest possible 
range of objectives.” 


18 See Wigmore, 8 Evidence (3d ed. 1940) § 2192. 


116 Landis draws this analogy between court and committee proceedings (supra, note 9, at 


p. 219): “The efficient exercise of judicial power imposes upon private citizens a duty to sub- 
mit their conduct to its scrutiny. The interests of privacy are there overruled by the interest in 


judicial precedents contrasts strangely with the abundant use of inves- 
tigation committees by Congress.” Landis, supra, note 9, at p. 212. 


118 See, e.g., 3 Hinds’ Precedents 195 (1907). As early as in 1842 a House committee stated, 
when it had to overcome difficulties obstructing investigation, “The interests of individuals are 
made to give way to the paramount interest of the community.” In our day Lippmann, supra, 
note 39, at p. 131, explained the unyielding attitude, during one of the lobbying investigations, 
of a Senator usually an eager defender of civil liberties by the fact that the threat of the lobbies 
To em ace the spot more important than the Te neniten st ea 

ts.” 
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get at the facts.”® Since, in view of the state of public opinion and the 
tendency of the courts to broaden the investigative powers, a witness al- 
most never thought it wise to resist the “inquisitorial questions,” the 
matter was seldom brought before the courts. But the investigations 
continued unhampered by that claim to privacy which in France was 
successfully opposed to an effective investigation. 

Although it is evident from what has been said that even with the 
powers given by the 1914 statute, inquiries were not powerful means of 
discovering the truth, the French government once countered the request 
of the parliament for the granting of those powers to a committee by 
asking for a vote of confidence. The powers were then denied by the 
majority.”° Significant also was a discussion in which the government 
opposed every kind of parliamentary inquiry even before the question of 
investigating powers was raised. Herriot and Daladier had almost im- 
plored the government to “permit” an investigation into the very trouble- 
some situation prevailing in Indo-China. Herriot not only invoked the 
example of the Great Revolution. He also emphasized that a genuine 
collaboration between parliament and government could never be ob- 
tained by means of inefficient and convulsive interpellations, that only a 
thorough parliamentary inquiry could yield desirable results.“ The 
Prime Minister, Tardieu, refused by asking once more for a vote of con- 
fidence. To accept the proposal of the Chamber, he declared, would be 
dishonorable for the government. 

A move to reduce the applicability of the 1914 statute was also made 
by the Senate when it tried, though without success, to provide for the 
grant of the broader investigating powers only upon the agreement of 
both houses.” 

When, in 1933, the president of the permanent Committee on Insur- 
ance and Social Security requested the “right of inquiry,” he evidently 
sought to obtain the powers of the statute of 1914 in order to get a “more 
complete and more correct picture.” The Minister of Labor understood 
it the same way, and violently opposed the request. But the president of 
the Chamber explained to both sides that the request for “the right to 


+19 See, e.g., Flynn, supra, note 109, at p. 359-61. 

120 See sessions of November 17 and 23, 1927, J. O. Débats Ch. 3043, 3203 (1927). The com- 
mittee under discussion was the Navy Committee, which was attempting to investigate condi- 
tions in the harbor of Toulon. 

+t For a similar view expressed by a German writer, see below at note 151. 

#22 Session of June 27, 1930. J. O. Débats Ch. 2770 (1930). 


3 See J. O. Doc. Sén. 855 (Annexe No. 249) (1925). A similar attempt had already been 
made in 1914, during the Rochette affair. See session of March 20; J. O. Débats Sén. 453 (1914). 
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inquire” by no means embraced any right to compel witnesses. To the 
somewhat astonished deputies he declared calmly, “Gentlemen—this is the 
rule.”4 An agreement was reached on this basis. But when, a year later, 
the Stavisky affair came into the open, the president of the committee 
complained™s that if he had obtained “judicial” powers for his inquiry in 
1933, it might have been possible to uncover in time a scandal which 
almost cost the life of republican institutions in France. 

In accordance with these experiences, some deputies tried to obtain 
more powers for the committee investigating the Stavisky affair. Recall- 
ing the helplessness of the committee which had had no powers other than 
to punish recalcitrant witnesses with ridiculously low fines, the Socialist 
group asked the granting of the powers which the bill of 1914 had proposed 
before it had been mutilated by the Senate. To the perennial reproach 
that such competences would mean the confusion of powers and the 
abolishment of individual liberties, the deputy Lagrange replied that the 
only real danger for the liberty of France was the confusion born of im- 
potence and abandonment. But in vain. The proposal was defeated by 
an overwhelming majority.*° The Stavisky committee, as well as the 
inquiry organized to uncover the responsibility for the events of February, 
1934, in Paris,’ obtained only the powers of the 1914 statute. The final 
report on the Stavisky affair, though generally satisfied with the results 
of the investigation, stated that the value of the testimonial evidence was 
impaired by the “insufficient authority of the interrogations,” by the 
difficulty of inducing the testimony of “men and especially women, who 
want to keep silent and know how,” and by the impossibility of verifying 
the findings by search and seizure." 

Until the end of the Third Republic, no other inquiry committee ob- 


tained even the weak competences to compel testimony afforded by the 
law of 1914. 


124 Session of May 29, 1933, J. O. Débats Ch. 2677 (1933). A similar interpretation had been 
given in the session of December 8, 1926, J. O. Débats Ch. 4189 (1926). Even Barthélémy in 
his excellent essay, op cit., supra, note 80, makes an error concerning the meaning of the “droit 
d’enquéte,” when he states that the committee mentioned obtained the investigating powers 
of the 1914 statute on May 29, 1933. It did not. 

138 Fié at the session of February 16, 1934, J. O. Débats Ch. 488 (1934). This does not de- 
tract from the fact that in 1933 Fié had not been particularly insistent on the granting of broad- 
er powers. 

126 Session of February 16, 1934, ibid. 489-95 (1934). 

197 Session of February 19, 1934, ibid. 512-15 (1934). 

138 Rapport Lafont, supra, note 23, at p. 5. 

t This article will be concluded in a forthcoming issue of the Review. 





GOVERNMENTS-IN-EXILE AND THE EFFECT 
OF THEIR EXPROPRIATORY DECREES 


SAMUEL ANATOLE Lourre* anp Max MEvERt 


I, GOVERNMENTS-IN-EXILE AND THEIR LEGISLATIVE POWER 


F: “HE present war has brought about a situation in which sover- 
eigns and high governmental officials of countries occupied by 
the enemy, having escaped from occupied territory, continue 

to exercise governmental functions on British soil with the assent of the 

British Government.* 

Though some of these foreign authorities, commonly referred to as 
governments-in-exile, suffer from more or less serious congenital’ or post- 
natal? defects, they have been recognized as de jure governments of the 
respective countries by the United Nations and by several neutral coun- 
tries. For the purposes of this article it is assumed that these recognitions 
have a rehabilitative effect on the legal well-being of these governmental 
bodies, and that the governments-in-exile can generally exercise in the 
matter of expropriation the same powers as if they were on their own soil. 
Though many objections may be raised against this assumption, a dis- 
cussion thereof would, for the time being, be futile, since such a discussion, 
being detached from reality, runs counter to the policy of the recognizing 
states as expressed by the acts of recognition.‘ 

With respect to the governments-in-exile, two kinds of recognition 
have to be distinguished: one is the continuing recognition of the govern- 
ment existing in the country immediately preceding the occupation, and 
of their successors; and the other, recognition ab origine of a newly created 
governmental authority on Allied soil.’ While the international obli- 


* Formerly of the Estonian Bar. 

t Formerly of the Netherlands Bar. 

* See Diplomatic Privileges (Extension) Act, 1941, 4 & 5 Geo. VI, c. 7. 

* E.g., the Czechoslovak Government. 

3 E.g., the Belgian Government. 

4 Cf. Justice Shientag in Anderson v. N.V. Transandine Handelmaatschappij, 28 N.Y.S. 
ad 547, 551 (1941), considering the circumstance of the promulgation of the Royal Netherlands 
Decree of May 24, 1940, in London rather than at The Hague to be immaterial in view of the 


fact that the American Government continues to recognize the Netherlands Royal Govern- 
ment temporarily residing in London. 


5 E.g., the Czechoslovak Government. 
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gations of a government-in-exile of the first type cannot be legally re- 
pudiated by their states,‘ the obligations of the governments of the second 
type have to be explicitly or by implication assumed by the states which 
they purport to represent. 

It is generally accepted that control over the territory of the country 
(or at least a substantial part of it) is a prerequisite to recognition. How- 
ever, in the event of enemy occupation of its territory, this requirement is 
suspended, and recognition of the exiled government may be continued. 
Furthermore, recognition may be extended to newly created govern- 
ments without territory and without continuity.’ The effects of recogni- 
tion of governments-in-exile vary somewhat from the effects of recogni- 
tion under normal circumstances. The absence of dominion over their 
own territories and their presence on foreign soil are dominating factors 
which condition this divergence. This is exemplified by various statutes 
enacted in Great Britain in order to enable the governments-in-exile to 
exercise governmental functions.* Without such enabling acts the govern- 
ments-in-exile could perform no function on foreign territory outside of 
those activities pertaining to matters commonly embraced by the term 
“external affairs.” 

Whereas the recognition of a government generally entails the sacro- 
sanctity of acts of state® of this government, the question arises whether 


the same sacrosanctity attaches to acts of state of governments-in-exile. 
The answer to this question seems to a large extent to depend on the cir- 
cumstance that the governments-in-exile bear the imprint of the present 
state of emergency. Hence the scope of their governmental activities is 
predetermined thereby. In general, it may be asserted that the govern- 


6 Cf. Guaranty Trust Co. v. United States, 304 U.S. 126, 137-138 (1938); Russian Govern- 
ment v. Lehigh Valley R. Co., 293 Fed. 135, 137-138 (S.D.N.Y. 1923); Lehigh Valley R. Co. v. 
State of Russia, 21 F. 2d 396, 400, 401 (C.C.A. 2d 1927); 1 Moore, International Law Digest 
$9 (1906); 1 Hackworth, Digest of International Law 387-392 (1940); Borchard, Diplomatic 

Protection of Citizens Abroad 202 ff. (1915). 


7 As to the nature of the recognition, there are two schools of thought: the prevailing one 
considers the recognition to be merely a declaration of the legal existence of the state or 
government; the other regards it as constitutive. Cf. Kelsen, Recognition in International 
Law (Theoretical Observations), 35 Am. J. Int. L. 605 (1941), distinguishing between recog- 
nition as a legal and political act; the first to be constitutive and the second merely declaratory. 
Contra: Brown, The Effects of Recognition, 36 Am. J. Int. L. 106 (1942); Borchard, Recog- 
nition and Non-recognition, 36 Am. J. Int. L. 108 (1942). Without taking sides in this con- 
troversy, we wish to point out that in the case of recognition of newly established governments- 
in-exile the constitutive effect of recognition is co 


§ Diplomatic Privileges (Extension) Act, 1941, 4 & 5 Geo. VI, c. 7; The Allied Powers 
(Maritime Courts) Act, 1941, 4 & 5 Geo. VI; The Allied Forces Act, 1940, 3 & 4 Geo. VI, c. 51. 


* Mann, The Sacrosanctity of the Foreign Act of State, 59 L. Q. Rev. 42 and ibid. 155 (1943). 
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ments-in-exile are well aware of their inherent disabilities. They try to 
limit their acts to the implementation of their organizational and function- 
al structure, and to the prosecution of the war in all its aspects—amilitary, 
economic, and psychological—and to meet extraordinary conditions 
created by the emergency.”° 

In enacting these measures, the governments-in-exile have not and in- 
deed could not strictly adhere to constitutional requirements. Though 
some modern constitutions envisage extraordinary situations created by 
war or other national emergencies,” the present war has produced con- 
ditions which defy even the boldest imagination of framers of con- 
stitutions. Constitutional checks and balances devised for ordinary con- 
ditions are unworkable in times of emergency. Moreover, the provisions, 
intended to deal with catastrophes within the contemplation of the con- 
stitutions, are not adequate to handle a situation where the very existence 
of state and nation is at stake. 

It is obvious that a sovereign must take all measures necessary for the 
preservation of state and nation,"* thereby acting in accordance with con- 
stitutional limitations in so far as they can objectively be complied with; 
particularly in view of the fact of belligerent occupation. To condemn the 
government to impotence by fettering it with requirements which are im- 
possible of observance (e.g., functioning on national soil" or convocation of 
Parliament) would be tantamount to the extension of constitutional doc- 
trine “with relentless disregard of consequences to a ‘dryly logical ex- 


*° Oppenheimer, Governments and Authorities in Exile, 36 Am. J. Int. L. 568, 584-586 
(1942). Cf. also Landheer, The Legal Status of the Netherlands, 41 Mich. L. Rev. 644 (1943), 
and especially the Appendix at 654 containing the titles of the decrees of the Netherlands 
Government-in-Exile. 


*tIn In re Amand (No. 1), [1941] 2 K.B. 239, the King’s Bench Division held valid the 
Netherlands Royal Decree concerning conscription of Netherlands nationals promulgated in 
London, in the teeth of the provision of Article 21 of the Netherlands Constitution that “in no 
circumstances can the seat of the government be moved outside the realm of the Kingdom.” 
See also Fields v. Predionica i Tkanica A.D. and Yugoslav Government, 265 App. Div. 132 
(1st Dep’t, 1942), 37 N.Y.S. 2d 874 (1942), reversing 35 N.Y.S. 2d 408 (1942), leave to appeal 
denied 265 App. Div. 1000 (1943). But cf. McNair, Municipal Effects of Belligerent Occupa- 
tion, 57 L.Q. Rev. 33, 68 (1941). 


*2 See, for instance, the Polish Constitution, Art. 79, §2. 


13 See In re Amand, supra, note 11, and Dicey, Introduction to the Study of the Law of the 
Constitution 412, 413 (9th ed. by E.C.S. Wade 1941). 


4 “Tt would lead to the conclusion that the invasion of the Netherlands in May, 1940, not 
only drove out the Government, but made it impossible henceforth for any steps to be taken 
by the Government as such to recover their violated territory or to help their nationals.’’ 
In re Amand, [1941] 2 K.B. 239, as reported in the Czechoslovak Yearbook of International 
Law 176 (1942). 
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treme.’ 5 This does not mean, however, that the governments, in adopt- 
ing measures, should be free from inhibitions and restraints.” The inter- 
national cataclysm which brought into motion these emergency powers of 
the government defines at the same time their boundaries, i.e., their 
measures should be reasonably adapted to meet the various exigencies re- 
sulting from this crisis. 

This leads us to the following question: Should the government-in-exile 
be the sole and final arbiter of the “‘reasonableness”’ of its own legislative 
acts? Under normal parliamentary procedure the legislature or the 
judiciary is in a position to control by various means the actions of the 
executive branch. The absence of controlling organs entails the danger 
that persons in power may develop a tendency towards arbitrariness and 
capriciousness. However, effective political and legal curbs still remain. 
We have here in mind, above all, the restraining effect of public opinion 
as manifested by their own nationals within or without occupied terri- 
tories, and public opinion in Allied countries. The latter may even be the 
motivating cause for the withdrawal or withholding of recognition or for 
the extension of limited recognition only. 

A restraining factor of a legal nature may be found in the necessity for 
the governments-in-exile to have their acts ratified, approved, or con- 
firmed after the liberation of their countries. The form of the ratification, 
approval, or confirmation will depend on the origin of the government-in- 
exile, whether a continuation of the original government or a government 
de novo; on the respective constitutions; on existence or absence of ena- 
bling acts;”’ and on the very nature of the governmental acts themselves. 
A further legal curb may be supplied by the courts when they are ap- 
proached to decide controversies involving the effect of the acts of the 
governments-in-exile. 


*S Judge Cardozo in Hynes v. N.Y.C.R.R. Co., 231 N.Y. 299, 235, 131 N.E. 898, 900 
(1921) speaking about dangers of “a jurisprudence of conceptions. 


*6 But cf. Oppenheimer, supra, note 10, at 582, 583. 


17 See, for instance, the act of the Norwegian Storting granting to the King at its con- 
vention on Norwegian territory in Elverum on April 9, 1940, “the widest authority to take the 
decisions and resolutions which are necessary in respect of the protection of the interests of the 
Kingdom until the Storting can be again summoned to a fresh meeting.”” Documents on 
international affairs (Norway and the War, September, 1939-December, 1940), edited by M. 
Curtis and issued under the auspices of the Royal Institute of International Affairs (1941), 
cited in Legislation in Exile: Norway, 24 J. Comp. Leg. & Int. L. 125 (1942). The Norwegian 
decrees are designated as “provisional,” clearly indicating thereby that the people of Norway 
will be called upon to ratify or cancel. 


*8 Cf. In re Amand (No. 2), [1942] 1 K.B. 445. 
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Il. EXPROPRIATORY DECREES AND THE SITUS OF INTANGIBLES 

Among the various legislative measures of the governments-in-exile, 
expropriatory decrees are particularly conspicuous, and have given and 
will continue to give rise to numerous litigations. The crux of these liti- 
gations is the question whether extra-territorial effect should be accorded 
to these decrees, and if so, to what extent. This problem will be discussed 
with an eye primarily to the public and private international law rules as 
applied in the United States and Great Britain. It is usually created by 
the following typical situations: 

1. The original depositor with an American bank sues the bank to re- 
cover his deposit or the original obligee of an American obligor sues the 
latter for performance.'® 

2. A depositor deposits moneys or securities with a bank in occupied 
territory, and this bank at the depositor’s instructions redeposits the 
moneys or securities with an American bank. The redeposit can assume 
the form of a sub-deposit or be intermingled with the general deposit in 
the name of the foreign bank. The depositor now sues the American 
bank directly to recover his moneys or securities by impressing a trust.?° 

3. A customer instructs his bank or broker in territory later occupied 
by the enemy to buy United States dollars or securities, with the express 
or implied understanding that the same shall be redeposited with an 
American firm; for the rest, the situation is similar to that described under 
paragraph 2.” 

4. A creditor of a foreign national attaches the latter’s American 
assets.” 

5. Heirs, distributees, or legatees of a foreign national claim their 
shares or interests in the American assets of the decedent’s estate.” 

6. The expropriating government claims a share or interest in the es- 
tate of a decedent who died in the United States and whose heirs, dis- 


*9 Valk v. Reilly Tar & Chemical Corp., N. Y.L.J., March 10, 1943, p. 953, col. 3 (N.Y. Sup. 
Ct.). 


* Birnbaum v. Irving Trust Co. (Amsterdamsche Liquidatiekas N.V.), N.Y.L.J., Aug. 14, 
1943, P. 315, col. 2 (N.Y. Sup. Ct.). For analogous situations, but ones not involving decrees 
of governments-in-exile, consult Feuchtwanger v. Central Hanover Bank & Trust Co., 288 
N.Y. 342, 43 N.E. 2d 434 (1942); Bercholz v. Guaranty Trust Co., N.Y.L.J., Aug. 11, 1943, 
p. 290, col. 5 (N.Y. Sup. Ct.); Geismar v. Bellamy, N.Y.L.J., Aug. 24, 1943, p. 377, col. 5 
(N.Y. Sup. Ct.), all involving French law. 

** Van der Veen v. Amsterdamsche Bank, 178 Misc. 668, 35 N.Y.S. 2d 945 (1942). 


* Anderson v. N.V. Transandine Handelmaatschappij, 289 N.Y. 9, 43 N.E. 2d 502 (1942); 
Gruenbaum v. N.V. Oxyde Maatschappij voor Ertsen en Metalen, N.Y.L.J., Aug. 27, 1941, p. 
439, col. 7 (N.Y. Sup. Ct.); Duestervald v. Ladewig, N.Y.L.J., Jan. 15, 1942, p. 215, col. 2 
(N.Y. Sup. Ct.). 


*3 Estate of Emanuel Kahn, 38 N.Y.S. 2d 839 (1942). 
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tributees, or legatees are subject to the jurisdiction of that foreign 
government.*4 

7. The expropriating government seeks to recover a claim owed to one 
of its nationals,’ or asserts a lien, established on behalf of one of its na- 
tionals against property within the United States.” 

The above situations, where they are sought to be affected by ex- 
propriatory decrees, illustrate that these decrees purport to regulate legal 
relations involving elements foreign to the legislative jurisdiction of the 
expropriating governments. The physical location of the tangible prop- 
erty, the domicile or residence of the obligor, and the law governing the 
legal relationship in issue, are examples of these elements. The question 
therefore arises whether, and if so, to what extent, the foreign govern- 
ment can legally affect these elements foreign to its legislative jurisdiction. 
In this kind of situation the relationship between a government and its 
nationals, based upon allegiance,?’ has to be distinguished from the re- 
lationship of the national with respect to tangible and intangible property 
located abroad. 

If all elements are localized within the jurisdiction of the expropriating 
government, full effect will be extended to its measures in American 
courts.”* But once some of the elements are not so localized, difficulties 
appear. A particularly troublesome question is that of the situs of in- 


tangibles. As intangibles do not have a situs in a physical sense at all, 
their situs is a matter of legal fiction and highly controversial.” It seems 


24 Estate of Joseph van Dam, N.Y.L.J., June 25, 1943, Pp. 2477, col. 7 (N.Y. Surr. Ct.). 
*s Matter of Breitung, N.Y.L.J., March 15, 1943, p. 1029, col. 3 (White Plains Surr. Ct.). 
26 Birnbaum v. Irving Trust Co., N.Y.L.J., Aug. 14, 1943, Pp. 315, col. 2 (N.Y. Sup. Ct.). 


#7 Cf. United States v. Curtiss-Wright Export Corp., 299 U.S. 304 (1936); American 
Banana Co. v. United Fruit Co., 213 U.S. 347 (1909); Blackmer v. United States, 284 U.S. 
421 (1932). 


28 Underhill v. Hernandez, 168 U.S. 250 (1897); Oetjen v. Central Leather Co., 246 U.S. 
297 (1918); Ricaud v. American Metal Co., 246 U.S. 304 (1918); Salimoff & Co. v. Standard 
Oil, 262 N.Y. 220, 186 N.E. 679 (1933); Luther v. Sagor & Co., [1921] 3 K.B. 532; Prinzess 
Olga Paley v. Weisz, [1929] 1 K.B. 718. These cases confirm the affirmative part of the follow- 
ing statement in Dicey: “A State’s authority, in the eyes of other States and the Courts that 
represent them is, speaking very generally, coincident with, and limited by, its power. It is ter- 
ritorial. It may legislate for, and give judgments affecting, things and persons within its ter- 
ritory. It has no authority to legislate for, or adjudicate upon, things or persons (unless they 
are its subjects) not within its territory.” Dicey, Conflict of Laws 20 (sth ed. 1932). Cf. 
1 Oppenheim, International Law 266, 507 (sth ed. by Lauterpacht, 1935). 


#9 Said Cardozo, J., in Severnoe Securities Corp. v. London & Lancashire Ins. Co., Ltd., 
255 N.Y. 120, 123-124, 174 N.E. 299, 300 (1931): ‘““The situs of intangibles is in truth a legal 
fiction, but there are times when justice or convenience requires that a legal situs be ascribed 
to them. The locality selected is for some purposes, the domicile of the creditor: for others, the 
domicile or place of business of the debtor, the place, that is to say, where the obligation was 
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that no uniform solution can be given to this question, for it depends upon 
the various objectives of the norms applicable to the particular kind of 
fact situation.*° 

In all cases where the enforcement of an obligation is the chief ob- 
' jective, the situs of the chose in action must be taken to be in the country 
where it can be properly enforced. It is clear that two or more countries 
may have at the same time the legal power to compel performance of an 
obligation, in the sense of giving a judgment and enforcing it. The power 
may be based on the presence or domicile of the debtor* or on the loca- 
tion of the debtor’s property within the territory of the enforcing state.* 
With respect to exchange control, the objectives of which are mainly 
achieved by means of compulsion upon those parties to the legal relation- 
ship, who are within the reach of the strong arm of the law, irrespective 
of whether they are obligor or obligee, situs of a chose in action is some- 
times at the place of the obligor and sometimes at the place of the obligee, 
depending on who is subject to the jurisdiction of the exchange control 
authority. The same rules govern American Foreign Funds Control and 
measures of economic warfare in general.* 


created or was meant to be discharged; for others, any place where the debtor can be found. At 
the root of the selection is generally a common sense appraisal of the requirements of justice or 
convenience in particular conditions.” See also 1 Beale, Conflict of Laws 301-302 (1935); 
Goodrich, Conflict of Laws 125 ff., 141, 142, 426 ff. (1938); Powell, The Business Situs of 
Credits 28 W.Va. L. Q. 89, 90-91 (1922); Andrews, Situs of Intangibles in Suits against Non- 
resident Claimants 49 Yale L. J. 241 (1939); note, 32 Col. L. Rev. 1441 (1932); Restatement, 
Conflict of Laws § 213 (1934). 


3° Situs for purposes of taxation: Blackstone v. Miller, 188 U.S. 189 (1903); Curry v. 
McCanless, 307 U.S. 357 (1939); State Tax Comm. of Utah v. Aldrichs, 316 U.S. 174 (1942); 
Beale, op. cit., 301-302; Goodrich, op. cit., supra, note 29, at 125. For purposes of assignment: 

, Op. cit., supra, note 29, at 426; Cheshire, Private International Law 443 ff. (2d ed. 
1938); Nussbaum, Private International Law 152 ff. (1943). For garnishment and attachment 
purposes: Harris v. Balk, 198 U.S. 215 (1905); Pennington v. Fourth Nat’! Bank of Cincin- 
nati, 243 U.S. 269 (1917); Parker, Peebles & Knox v. Nat'l Fire Ins. Co., 111 Conn. 383 (1930). 
For purposes of founding administration, see Baker v. Baker, Eccles & Co., 242 U.S. 394 (1917). 


3* See Holmes in Blackstone v. Miller, supra, note 30, at 205: “.... What gives the debt 

meee Nothing but the fact that the law of the place where the debtor is will make him 
Power over the person of the debtor confers jurisdiction, we repeat.” Sokoloff v. 

National City Bank of New York, 239 N.Y. 158, 169, 145 N.E. 917 (1924). See Beale, supra, 
note 29, at p. 304. Swiss Bank Corp. v. Bochmische Industrial Bank, [1923] 1 K.B. 673; 
Sutherland v. Administrator of German Property, [1934] 1 K.B. 423. Said Scrutton, L. J.: 
“There is considerable authority for the view that the situs is where the chose in action can 
be recovered, namely, where the defendant against whom the claim is made is residing” (pp. 
430-431). Cheshire, supra, note 30, at 442. 

32 Note 30 supra. 


33 See § 5 (b) of the Trading with the Enemy Act, as amended by the First War Powers Act 
1941, and Lourie, Trading with the Enemy Act, 42 Mich. L. Rev. 205, 212 (1943), and 
“Enemy” under the Trading with the Enemy Act and Some Problems of International Law, 
in 42 Mich. L. Rev. for December, 1943. 
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The objectives of the expropriatory decrees of the governments-in- 
exile are dictated by the exigencies of warfare. Chief among them are: 
to prevent assets abroad belonging to nationals in occupied territory from 
falling into the hands of the enemy, to preserve these assets for their 
owners,*‘ and to utilize them for the conduct of war.** The legal devices by 
which the governments-in-exile attempt to achieve these ends are the 
vesting of fiduciary®* or beneficial’ title in the state with respect to certain 
choses in action and bank accounts, by the authorization of government 
agencies to exercise all the rights belonging to owners in occupied territory,** 
and by requisitioning of ships.** It is interesting to note in this connection 
that the British Defense (Finance) Regulations, 1939, as amended, *° pro- 
vide, among other things, for transfer to the Treasury of securities market- 
able outside the United Kingdom, and among them those located abroad 
belonging to certain classes of British subjects or residents in the United 
Kingdom or of the sterling area, by way of orders and directions for a 
price which shall be not less than the market value. When orders or di- 
rections are given, the securities affected vest forthwith in the Treasury 
free from any mortgage, pledge or charge, and the owner must do all such 
things as are necessary, or as the Treasury or the Bank of England may 
direct to be done for the purpose of seeing that the securities are de- 


livered or registered in the name of the Treasury. 

Whereas the British measure acts in personam by requiring English 
subjects or residents to do some affirmative act, this feature is missing in 
the exilarchic decrees, because the affected nationals are de facto beyond 


34 Netherlands decrees of May 24, 1940, § 1(3), Staatsblad Ar, and of March 6, 1942, § 1(3), 
Staatsblad C18, and as amended by Decree of May 7, 1942, Staatsblad C34. Translations into 
English are given in Circulars 2091 and 2633 of the Federal Reserve Bank of New York. 


35 Norwegian Provisional Order in Council, April 20, 1940, § 1, “for the purposes of securing 
supplies and furthering war operations for Norway ” C.C.H. War Law Serv., Foreign 
Supp., $65,449.01 (1942). See also Provisional Order in Council, May 18, 1940 (C.C.H. War 
Law Serv., Foreign Supp., $65,449.11). 


36 Netherlands Royal Decrees cited supra, note 34. 
37 Norwegian Royal Decree cited supra, note 35. 


3* Netherlands Royal Decrees of June 7, 1940, Staatsblad A6 and of January 3, 1942, 
Staatsblad C2. 


39 See supra, note 35. The Provisional Order of May 18, 1940, of the Norwegian Govern- 
men was passed on in the Rigmor case, decided March 17, 1942, by the Supreme Court of 
Sweden, 37 Am. J. Int. L. 141 (1943), and in the case of Lorentzen v. Lyddon & Co., Ltd., 
71 Lloyd’s List L.R. 197 (K.B. 1941). See also the Netherlands Zeeschepenbesluit 1942, 
Staatsblad C17 of June 5, 1942, as amended by decree of August 20, 1942, C.C.H. War Law 
Serv., Foreign Supp., $65,450. 


4 See in C.C.H. War Law Serv., Foreign Supp., under British Finance Regulations $66,612. 
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the reach of their sovereign.“ Consequently, the only way open to the 
latter is to attempt to reach the passive side of the contractual relation- 
ship or, in other words, the obligors in foreign jurisdictions. These 
obligors obviously will perform their obligations only when they are 
assured that the performance will result in a legal discharge of their ob- 


ligations, or if they are legally compelled to do so by action of court or 
legislature. 


Since these vested choses in action and bank accounts may be en- 
forced in the jurisdiction to which the obligors are subject,‘ the situs of 
these choses in action may in legal contemplation be deemed to be at 
the place of enforcement“ and therefore outside the territorial jurisdiction 
of the expropriating government.“ Consequently, it might be contended 
that effect should be denied to such foreign measures in American courts.“ 
However, moved mainly by cogent extra-legal considerations, some- 


« But compare a recent decree issued in London, by the Royal Netherlands Government on 
July 30, 1943, establishing a foreign exchange institute to maintain the foreign exchange posi- 
tion of the Netherlands and the Netherlands East Indies. This decree purports to affect cor- 
porations which have moved to unoccupied territories and corporations still established within 
occupied territory whose foreign assets have been administered by officers and agents appointed 
or confirmed by the government. As to the problem of removal of corporate domicile see Meyer 
and Torczyner, Corporations in Exile, 43 Col. L. Rev. 364 (1943). 


# Though the authors do not know of any such legislation with respect to property, this 
idea is incorporated in the Allied Forces Act, 1940, 3 & 4 Geo. VI, c. 51. Cf. In re Amand, Nos. 
1 and 2, cited supra, notes 11 and 18. 


4 See Brandeis, J., in Security Savings Bank v. California, 263 U.S. 282, 285 (1923): “Thus 
the deposits are clearly intangible property within the state. Over this intangible property the 
state has the same dominion that it has over tangible property.” Sutherland v. Administrator 
of German Property, [1934] 1 K.B. 423; Swiss Bank Corp. v. Boehmische Industrial Bank, 
[1923] 1 K.B. 673. See note, 40 Harv. L. Rev. 989, 993 (1927), where it is submitted that a 
transfer of bank accounts should be controlled by the law of the state where the bank is 
established. Cf. Restatement, Conflict of Laws § 51, comment }, second sentence (1934). 


«4 The strongest case is presented when the intangibles are embodied in documents, e.g., 
in certificates of stock in an American corporation, and the certificates are located in America. 


4S United States v. Curtiss-Wright Export Corp., 299 U.S. 304, 318 (1936); Dicey, Conflict 
of Laws 20 (sth ed 1932). Southern Pacific R. Co. of Mexico v. Gonzalez, 48 Ariz. 260, 273, 
61 P. ad 377, 382 (1936): “It is a general rule of international law that no law has any effect 
of its own force beyond the limits of the sovereignty from which its authority is derived.” 
Restatement, Conflict of Laws §§ 47, 62, 63 (1934). Hudson World Court Reports 20, 68 
(1935). Cf. also Sandberg v. McDonald, 248 U.S. 185, 195 (1918). 


“ Though the validity and effect of voluntary assignments of choses in action may be 
governed by different laws, depending on whether the reasons for which the validity is ques- 
tioned relate to capacity, formalities or essentials, two rules in general predominate. According 
to one, transfer is governed by the lex loci actus (place of assignment); according to the other, 
by lex loci contractus (meaning the proper law of the contract). However the validity and effect 
of an involuntary assignment appears to be determined only by the /ex situs. Cf. Restatement, 
Conflict of Laws §§ 350-354 (1934); 2 Beale, supra, note 29, at 1250 ff.; Cheshire, supra, 
note 30, at 439 ff.; Goodrich, supra, note 29, 426. See also Republica de Guatemala v. Nunez, 
95 L. J. Rep. 955 (K.B. 1926). 
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times called “comity,’’4”7 and sometimes “public policy,” courts have, 
to a limited extent, given effect to these expropriatory decrees where there 
are only slight contacts with the forum and have denied effect where the 
contacts with the forum are multiple or substantial.‘ 


Ill, EXPROPRIATORY DECREES AND SOVEREIGN IMMUNITY 


Expropriatory measures taken by governments-in-exile give rise to the 
question whether these governments, by claiming title, are thereby made 
necessary parties or are to be deemed the real parties in interest in the 
suits between private litigants involving property affected by these 
measures.** Obviously, in order to decide that the foreign government is 
a necessary party, the court must take a position as to the legal effect 
of the foreign measure in issue. For if the court determines that the 
foreign sovereign is a necessary party, it thereby indicates that the ex- 
propriating government’s claim is so plausible, on account of the court’s 
preparedness to extend certain effect to the expropriatory decree, that the 
case should not be adjudicated without the presence of that government as 
a party-litigant.* In this connection it is well to bear in mind that 
different results will generally follow depending on whether the property 


47 Anderson v. N.V. Transandine Handelmaatschappij, 28 N.Y.S. 2d 547 at 552 (1941). 


 Tbid., at 553. Lorentzen v. Lyddon, supra, note 39: “England and Norway are engaged 
together in a desperate war for their existence. Public policy demands that effect should be 
given to this decree.” As to the sense in which the term “public policy” is being used in this 
connection see pp. 44 and 45, infra. Cf. also United States 'v. Pink, 315 U.S. 203 (1942), 
enforcing Russian confiscatory decrees “to eliminate all possible sources of friction between 
these two great nations.” 

4 See Part IV of this article, p. 38. 


5° Cf. Valk v. Reilly Tar & Chemical Co., N.Y.L.J., March 10, 1943, p. 953, col. 3 (N.Y. 
Sup. Ct.): N.V. Transandine v. Massachusetts Bonding Co., N.Y.L.J., March 3, 1943, p- 
848, col. 7 (N.Y. Sup. Ct.). 


s* Cf. Lamont v. Travelers Ins. Co., 281 N.Y. 362, 368, 24 N.E. 2d 81 (1939): “The problem 
is, primarily, whether the Mexican Government is a necessary party, because of its claim that 
it owns the fund and that none of the parties who urge conflicting claims have any legal or 
equitable interest in the fund and, incidentally, whether the controversy between the parties 
to the action involves questions upon which the courts cannot pass without invading the 
sovereign right of immunity of the Mexican Government.” And at page 373: “The foreign 


roperty” (italics supplied). Cf. also Aktieselskabet , 
. A. Kirk & Co., Inc. ee ee ae ae” Sept. 1, 1943, P. 433, 
. 6 (N.Y. Sup. Ct.); Compania Naviera Vascongado v. S.S. Cristina, [1938] AC. 485, 49°, 
16; Haile Selassie v. Cable & Wireless, Ltd., [1938] Ch. D. 830, 844, 847. 
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involved was, at the time of the promulgation of the contested measure, 
within the territorial jurisdiction of the foreign government™ or on the 
open seas,*? or within the jurisdiction of the forum.'4 It may appear that 
the recent decisions of the Supreme Court of the United States in the 
Belmont and Pink cases, if they do not blot out this distinction entirely, 
at least make it very tenuous. These cases together declare that the 
federal policy overrides not only state policy but also the rule of state 
courts concerning choice of law as to deposits in the state. However, a 
thorough analysis of the political and international background of these 
cases will reveal that the doctrines enunciated there have to be limited 
to the exceptional situation in which an international agreement has been 
concluded whereby the confiscated property within the country of the 
forum has been assigned to the government of the forum in satisfaction 
of certain claims of that government and its nationals.* 

Should the foreign governments in such cases be considered necessary 
parties, the question may then come up whether the forum must decline 
jurisdiction because of sovereign immunity from suit. The problem is then 
shifted from the field of private to that of public international law. 

The issue of sovereign immunity may be raised procedurally in the 
following ways: 

a) by special appearance of a diplomatic representative of the foreign 
sovereign ;57 

b) by notice emanating from the executive branch of the government 
of the forum that it has recognized and allowed the claim of immunity ;* 


52 See cases cited in note 28. 
53 Compania Espafiola de Navigacion Maritima S.A. v. The Navemar, 303 U.S. 68 (1938). 


54 Viadikavkazsky Ry. v. New York Trust Co., 263 N.Y. 3609, 189 N.E. 456 (1934); Guar- 
anty Trust Co. v. United States, 304 U.S. 126 (1938); Moscow Fire Ins. Co. v. Bank of New 
York, 280 N.Y. 286, 20 N.E. 2d 758 (1939), aff’d sub nom. United States v. Moscow Fire Ins. 
Co., 309 U.S. 624 (1940). 


55 United States v. Belmont, 301 U.S. 324 (1937); United States v. Pink, 315 U.S. 203 
(1942). 

56 For a discussion of the implications of these cases see Borchard, Extraterritorial Confis- 
cations, 36 Am. J. Int. L. 275 (1942); Jessup, The Litvinov Assignment and the Pink Case, 
36 Am. J. Int. L. 282 (1942); Chief Judge Lehman in the penultimate paragraph of the 
Transandine case, supra, note 22. 


5? Ex parte Muir, 254 U.S. 522 (1921); Lamont v. Travelers Ins. Co., 281 N.Y. 362, 374 
24 N.E. 2d 81, 86 (1939). “Assertion of sovereign’s immunity to suit cannot be made by pri- 
vate party litigant.” Kunglig Jarnvagsstyrelsen v. Dexter & Carpenter, Inc., 32 F. 2d 195, 
200 (C.C.A. 2d 1929), cert. denied 280 U.S. 579 (1929). 


5* See Compania Espafiola de Navigacion Maritima S.A. v. The Navemar, 303 U.S. 68 
(1938). 
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c) by presentation of a mere suggestion of immunity to the court by the 
executive branch of the government.** 

Whether sovereign immunity will be allowed depends upon the nature 
of the interest the foreign government claims to have in the property with- 
in the jurisdiction of the forum. While in England possessory, or even a 
proprietary, interest® is determinative, the touchstone in American law is 
whether the foreign government is in actual possession and control.” 
Usually, possessory and proprietary interests coincide, but the reverse is 
true in most cases in which the extraterritorial effect of expropriatory de- 
crees is involved. This is so because under these decrees only the title 
to the choses in action is purported to be vested in the expropriating 
authorities by the simultaneous divesting of the owners of their title. 
If the possession, in legal contemplation, was in the original owner,® it 
remains there. Hence, it is submitted that mere change in proprietary title 
to an account, without more, and that by act of foreign government, does 
not change the possession.* 

The original owner retains this possession until one of the following 
three things occurs: 


59 Sullivan v. State of Sao Paulo, 122 F. 2d 355 (1941); Hannes v. Kingdom of Rumania 
Monopolies Institute, 260 App. Div. 189, 20 N.Y.S. ad 825 (1940). Cf. also American Tobacco 
Co. v. Goulandris, 39 F Supp. 630 (S.D.N.Y. 1941) and 40 F. Supp. 924 (1941). As to the 
distinction between “recognition and allowance” and “suggestion,’’ compare Lamont v. 
Travelers Ins. Co., 281 N.Y. 362, 24 N.E. 2d 81 (1939). On the implications of the latter case 
see Dedk, The Plea of Sovereign Immunity and the New York Court of Appeals (1940), 40 
Col. L. Rev. 453 (1940). 


6 Vavasseur v. Krupp, 9 Ch. D. 351 (1878); Haile Selassie v. Cable & Wireless, Ltd., [1938] 
Ch. D. 839. Cf. also Lord Maugham in Compania Naviera Vascongado v. S.S. Cristina, 
[1938] A.C. 485, 516, but see Lord Wright in the same case at 506. 


& “The possession .... must be an actual possession and not that mere constructive 
possession which is very often implied by reason of ownership under circumstances favorable to 
such implication,” (italics supplied) The Davis, 1o Wall. (U.S.) 15, 21 (1869). Compania 
Espafiola de Navigacion Maritima S.A. v. The Navemar, 303 U.S. 68 (1938). Cf. also Com- 
pania Naviera Vascongado v. S.S. Cristina, [1938] A.C. 485, 490; Bradford v. Chase Nat’l 
Bank, 24 F. Supp. 28 (S.D.N.Y. 1938); Johnson Lighterage, No. 24, 231 Fed. 365 (1916). 


% Said Judge Woolsey in Bradford v. Chase Nat’! Bank, 24 F. Supp. 28 (S.D.N.Y. 1938) a 
case in which the Philippine Government invoked sovereign immunity with respect to its 
bank accounts: “I have had much solicitude in determining this question of possession of the 
bank accounts, and have come to the conclusion that the best, if not the only, way in which 
the possession of a chose in action—such as a bank account—can be shown, is by showing in 
whose name the account stands, for the person in whose name the account stands has absolute 
control of it and that is all possession of a chose in action can mean.” 


63 The note, Protective Expropriatory Decrees, 41 Col. L. Rev. 1072, 1076 (1941), discussing 
the possession test as to vested deposit and securities accounts fails to apply the proper analysis 
to these situations, as it focuses attention on the tangibles which are the objects of the choses 
in action and not on the choses in action themselves. 
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1. The original owner recognizes or consents to the transfer of title 
and this is brought to the notice of the obligor ;** or 

2. The obligor “attorns” to the expropriating government and recog- 
nizes its rights;* or 

3. The expropriating government reduces its right to possession 
through court action.“ 

If none of these three things has happened and possession of the chose 
in action has therefore not passed to the expropriating government, im- 
munty from suit does not attach; to protect its proprietary interest the 
expropriating government has to intervene and voluntarily submit to the 
jurisdiction of the forum. This intervention may be made proprio motu or 
may be brought about by interpleader, or, in cases subject to the New 
York jurisdiction, also by the remedy provided for in Section 51a of the 
Civil Practice Act.” 


IV. THE EXPROPRIATORY DECREES in foro 


A domestic obligor, faced by conflicting demands for performance made 
upon him by the original obligee, his heirs, administrators, executors, or 
assigns on the one hand, and by the expropriating government on the 
other, finds himself in a quandary, as there is no legislative pronounce- 
ment as to the effect to be extended to the expropriatory decrees under 
discussion. General Ruling No. 12 of the Treasury Department® cannot 
be construed as a legislative expression on that matter.”° The elimination 

64 See, e.g., the Transandine case, supra, note 47, where the original owner of the attached 
property, the Transandine Handelmaatschappij, recognized that the title to the attached 


property had been vested in the Netherlands Royal Government pursuant to its decree of 
May 24, 1940. 


6s This frequently occurs in practice when the vesting government settles claims originally 
belonging to expropriatees. However, no cases in point are known to the authors. 


% Matter of Breitung, cited supra, note 25. 


$1 The device adopted in Sec. 51a of the New York Civil Practice Act is a short statute of 
limitations. This section “‘was enacted because interpleader, as applied to a mere debt, has 
been declared to be in personam, and hence not capable of supporting service of process outside 
the State,” said Justice Walter in Koninklijke Lederfabriek ““Oisterwijk’’ N.V. v. Chase Nat’l 
Bank, 177 Misc. 186, 189, 30 N.Y.S. 2d 518, 523 (1941), adding that this declaration might 
well be re-examined “in the light of repeated adjudications that a debt has a situs at the home 
of the debtor.” It was held in this case that a “fiduciary” appointed by the commissioner of the 
Reich for occupied territory of the Netherlands was not a claimant within the meaning of the 
statute, as the “fiduciary” is not a claimant other than the plaintiff in the action, and the claim 
that he asserted is not other than that asserted by the plaintiff. 

See note 42, supra. 

% April 21, 1942, 7 Fed. Reg. 2991 (1942). 


7° Compare Domke, Trading with the Enemy in World War IT 363 (1943). 
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of “‘the transfer by operation of law” as defined in General Ruling No. 12 
from the scope of that ruling does not affect the material rights of the 
parties; it merely excludes such a transfer from the scope of General 
Ruling No. 12. General Ruling No. 12 does not purport to modify 
Executive Order No.8389 as amended and it doesnot purport to determine 
the legal effect of any transaction excluded from its provisions. The 
granting of a license or an exemption therefrom does not release the 
debtor from ascertaining at his own risk whether an effective transfer 
has occurred.” Of equally little help are the circulars transmitted to the 
banks by the Federal Reserve Bank at the request of the Treasury De- 
partment, pursuant to diplomatic representation made to the Department 
of State by the foreign representatives.” 

Therefore, a prudent obligor will not undertake the risk of ascertaining 
for himself to what extent the decrees in question are binding upon him; he 
will shift that burden to the courts. From cases already adjudicated cer- 
tain definite conclusions can be drawn. But before going into an analysis 
of the outstanding cases, it might be pertinent to consider some basic 
questions connected with the application of foreign decrees. 

In determining the effect of a foreign decree, the existence thereof must 
be proved to the satisfaction of the court. The court does not take judicial 
notice of foreign law; it has to be proved as a fact.”* The evidence may 
take various forms, one of which may be a statement issued by a govern- 
ment agency of the forum, e.g., the State Department, based upon in- 
formation given by the diplomatic representative of the foreign govern- 
ment. In this connection, we refer to the circulars of the Federal Reserve 
Bank cited above. Another may be a statement that the State Depart- 
ment has taken “official cognizance” of the foreign decrees. It might be 
appropriate to stress that such cognizance pertains only to the proof of the 


Release, April 21, 1942, No. 33, by the following quotation, substantiates this con- 
‘a mig pment would have been invalid without freezing control (e.g., 
because not properly executed) a Treasury license does not purport to remedy this type of in- 
validity.” This applies with equal force to transfers by operation of law, as the Netherlands 
and Norwegian decrees are explicitly deemed to be by General Ruling No. 12, §s (e). 


™ Circular No. 2091 of July 2, 1940, with respect to the Netherlands Royal Decree of May 
24, 1940, and Circular No. 2633 of June 4, 1943, with respect to the Netherlands Royal Decrees 
of March 6 and May 7, 1942. 


13 Wigmore, Evidence $2558 (3d ed. 1940). The rules for proving foreign law vary from 
state to state. Compare, for example, N.Y.C.P.A. $301 with the new, very liberal New York 
statute adopted this year and found in Chapter 536 of the Laws of New York for 1943, ex- 
tending judicial notice to matters of foreign law at the discretion of the court. For the first 
judicial interpretation of this innovation see Abrams v. Abrams, N.Y.L.J., Nov. 12, 1943, 
p. 1301, col. 3 (N.Y. Sup. Ct.). 
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enactment of the decree, not to the effect, interpretation, or construction 
thereof.” 

The proof of the enactment should not preclude the inquiry whether 
such enactment has taken place in accordance with the foreign legal re- 
quirements.’* To refrain from such basic inquiry because of unqualified 
adherence to the doctrine of the sacrosanctity of foreign acts of state” 
may lead to an anomalous situation in which our courts might give ex- 
traterritorial effect to measures which the domestic courts of the foreign 
governments would refuse to enforce. One aspect of this inquiry into 
validity should be whether the measures in issue are supported by reason- 
able exercise of the emergency powers of the government. Generally 
speaking, it is obvious that the primary aim of the vesting decrees, namely, 
to prevent the fall of foreign assets into the hands of the enemy, is a 
salutary and necessary one in the prosecution of the war. However, since 
United States legislation concerning trading with the enemy affords 
effective means of achieving the same end, particularly after the entry 
of the United States into the war, this raison d’éire with respect to assets 
within the United States is questionable. “Cessante ratione, cessat ipsa 
lex.” 

Apart from their preventive aim, these vesting decrees reveal other 
features. For instance, the Norwegian Royal Decree aims at utilizing for- 


eign assets for the war effort, and to achieve this end vests beneficially 
proprietary title in itself."” The Royal Netherlands Decrees, as amended,”* 
provide for the preservation and conservation of foreign assets on behalf 
of Netherlands nationals, and also for restitution of the original assets or 


, ™ Anderson v. N.V. Transandine Handelmaatschappij, 289 N.Y. 9, 15, 43 N.E. 2d 502 
1942). 

178 See both Amand cases, supra, notes 11 and 18. However, up to now the American cases 
are still contra. Thus, Justice Shientag in the Transandine case, supra, note 47, was satisfied 
with the statement of the Netherlands Minister to the effect “that the decree is a valid and 
binding act of the Royal Netherlands Government . . . . [and this] . . . . is conclusive in our 
courts as to the law of Netherlan 

See also Banco de Espana v. Federal Reserve Bank of New York, 114 F. 2d 438 (C.C.A. 
2d 1940) which held that the validity of a secret requisitioning decree of the Spanish Re- 
‘publican Government is not open to examination by American courts, and Fields v. Pre- 
dionica i Tkanica and Yugoslav Government, supra, note 11. Compare McNair, supra, note 
11, at 80, n. 94. Eastern States Petroleum Co. v. Asiatic Petroleum Corp., 28 F. Supp. 279 
(S.D.N.Y. 1939) involving Mexican expropriation decree. 


% Mann, The Sacrosanctity of the Foreign Act of State, 59 L.Q. Rev. 42, 59 (1943), and 
ibid. ad. 155. 
1 Norwegian Provisional Order of April 22, 1940, §11, C.C.H. War Law Serv., Foreign 


Supp., §67,039, providing that the rightful owners are entitled to compensation in Norwegian 
money within three months after recapture of the occupied territory. 


7 See note 34, supra. 
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their substitution within three months after the termination of the 
emergency, a feature which imposes on the Netherlands Government 
powers and duties of a fiduciary nature.’”? The American Trading with the 
Enemy Act and the freezing orders do not provide the foreign govern- 
ments with the means to achieve these complementary aims. To that ex- 
tent they do not duplicate the measures contained in the foreign decrees, 
and therefore the latter may be deemed to be a reasonable exercise of the 
emergency power of the governments-in-exile. 

Supposing the American court recognized the validity of the foreign 
decree either after the preliminary inquiry above referred to or without 
any inquiry at all, as the American courts have done up to now, the next 
inquiry will be whether the decree can affect property located within the 
United States.* 

The decision in the Transandine case™ substantiates the determinative 
effect of contacts with the forum. In that case the controversy centered 
around a conversion allegedly committed by a Netherlands bank in 
Amsterdam to the detriment of a foreign depositor who was neither a 
citizen nor a resident of the United States. The depositor assigned his 
alleged claim to a resident of New York, but for collection only, and the 
latter instituted a proceeding in rem by way of attachment and service 
by publication. The defendant Transandine appeared specially and 
moved to vacate the attachment and levy thereunder upon the ground, 
among others, that the property attached did not belong to Transandine 
any longer but was vested in the Government of the Netherlands, pur- 
suant to the vesting decree of May 24, 1940. The Royal Netherlands 
Government intervened in the proceedings and stressed the same point. 
Justice Shientag, by vacating the attachment, gave effect to the Royal 
Netherlands Decree and recognized the paramount proprietary interest 
of the Netherlands Government as against the plaintiff, the assignee for 
collection. Justice Shientag took particular care to restrict his decision to 
the particular facts of the case, as is apparent from the last paragraph of 
his opinion. The decision was affirmed by the Appellate Division and 
leave to appeal was granted, to bring the case on a certified question to the 
Court of Appeals. At this stage of the proceedings the United States 
attorney filed a suggestion with the Court of Appeals and submitted to it 
a letter of the Secretary of State formulating the views of the State De- 
partment. The Secretary of State sets forth the policy of the State De- 
partment as follows: 

79 See Shientag and Lehman in the Transandine cases, supra, notes 47 and 74. 

* See Part II, supra. 8 289 N.Y. 9 (1942). 
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It is the policy of the United States that effect shall be given within the territory of the 
United States to that decree in so far as it is intended to prevent any person from 
securing an interest in, or control over, assets of nationals of the Netherlands located 
in the United States on account of claims arising outside of the United States in ter- 
ritory now or at any time under the jurisdiction of the Netherlands Government for the 
benefit of persons who are not at the time of their assertion citizens or residents of the 
United States. 

Hence, it follows that, according to the views of the State Department, 
as they are expressed with reference to the fact situation of the Tran- 
sandine case, the following elements must be present in order to give effect 
to the decree in question: 

1. The property involved must be within the jurisdiction of the United 
States; 

2. It must belong to persons within occupied territory; 

3. Claims of third persons with respect to this property must have 
arisen outside the United States; and 

4. These third persons must be neither citizens nor residents of the 
United States.” 

It should be pointed out that the policy of the State Department with 
respect to the effect to be given to the decree is subject to revision. 

Though Judge Lehman, in the decision of the Court of Appeals, does not 
predicate his opinion on the statement of policy as expressed by the 
Secretary of State, and declines to take a definite position as to whether 
such a statement of policy has a binding effect on state courts,*? never- 
theless, he incorporates the letter of the Secretary of State into his opinion. 
Therefore the conclusion is justified that only in a peculiar fact situation, 
such as that in the Transandine case in which all four of the elements 
enumerated are present, will the transfer of proprietary rights to the 
foreign government be recognized.** It is well to bear in mind that the 
only contact with the forum was the circumstance that the property 
attached had its situs here, whereas all other contacts were foreign to the 
jurisdiction. 

% The protection of interests of residents was stressed by the surrogate in the Estate of 
Emanuel Kahn case, 38 N.Y.S. 2d 839 (1942). See also dicta of Justice Shientag in the 


Transandine case, supra, note 47, at 553, and dicta in the Belmont case, supra, note 55, at 332, 
and United States v. Manhattan Co., 276 N.Y. 396, 405, 406, 12 N.E. ad 518, 523 (1938). 

83 289 N.Y. 9, 20 (1942). 

84 “The Secretary points out that it would be highly desirable that this court, in deciding the 
present case, confine itself to giving effect to the announced policy of the United States stated in 
that communication [of the Secretary of State] without expressing any view with respect to 
the effectiveness of the decree as applied to persons and circumstances other than those re- 
ferred to in the statement of policy set forth in that communication.” United States Attorney’s 
statement, 289 N.Y. 9, at 18 (1942). 
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In subsequent cases, where the contacts with the forum were more nu- 
merous or substantial, the Netherlands decree was not enforced. In a case 
growing out of the Transandine case, namely, Transandine v. Massachu- 
setts Bonding,** on an attachment bond given by the defendant Justice 
Shientag held that the decree was not applicable to such a situation 
because the claim for damages arose within the jurisdiction of the forum, 
and he referred specifically to Mr. Cordell Hull’s statement of policy. 

In a surrogate court’s case, Estate of Emanuel Kahn,* the following facts 
appeared. A Netherlands citizen who had considerable assets in New York 
banks died intestate in occupied Holland on June 30, 1941. He left two 
daughters, one of whom remained in Holland; the other escaped and im- 
migrated to the United States, where she resided at the time of her 
father’s death. The Netherlands Government attempted to enforce its 
vesting decree, but at the suggestion of the surrogate the government 
withdrew its claim and subordinated its rights to those of the public ad- 
ministrator. The surrogate, in addition to referring to the letter of the 
Secretary of State, invoked the well-established rule that the public 
policy of the state requires that the administration of decedents’ estates 
be governed by the laws of the State of New York. Moreover, the sur- 
rogate’s court determined that upon the final accounting of the public 
administrator the share of the daughter residing in the United States 


should be distributed to her; as to the share of the other daughter, the 
court ordered that it had to be further determined whether the alien 
property custodian or the Netherlands Government was entitled to re- 
ceive it. 


In Estate of Joseph van Dam," the testator, a Netherlands subject who 
died in the United States, left his estate by will to relatives in occupied 
Holland. He gave his executor power to retain the property during the 
lifetime of the distributees if in the judgment of the executor the dis- 
tributees would not get the free enjoyment of their shares. The sur- 
rogate’s court held this provision valid and refused to recognize any claim 
of the Netherlands Government to the shares, notwithstanding the pro- 
vision of an amendment to the Royal Netherlands Decree and a special 
decree dealing with decedents’ estates. In so deciding, the court gave full 
force and effect to the expressed will of the testator, though it realized that 
this provision was made to eliminate the enforcement of the Netherlands 
decrees. 

§s N.Y.L.J. March 3, 1943, p. 848, col 7 (N.Y. Sup. Ct.). 

% 38 N.Y.S. 2d 839 (1942). 

81 N.Y.L.J., June 25, 1943, Pp. 2477, col. 7 (N.Y. Surr. Ct.). 
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It will readily be seen that in the cases of Estate of Emanuel Kahn and 
Estate of Joseph van Dam there was no need whatsoever for a fiduciary 
management or administration of the decedent’s estate by the Netherlands 
Government since such administration is provided for by the legislation of 
the country of the forum or by the will expressly manifesting the intent 
of the testator, to which intent the courts give precedence. 

It is worthy of note that up to the present time the effect of foreign 
expropriatory decrees has not been judicially determined in a pure case of 
conflicting interests between the divested owner and the vesting govern- 
ment. 

One of the motivating reasons for extending a certain limited effect to 
the Netherlands decree in the Tramsandine case was that such effect is in 
conformity with the “public policy”’ of the freezing regulations and corol- 
lary state measures—according to Justice Shientag**—and in accordance 
with the public policy of the state—according to Chief Judge Lehman.* It 
seems that Lehman based his opinion on much narrower grounds than 
Shientag, for Lehman wanted to leave the issue open whether the State 
Department can formulate a policy binding upon the state when it is not in 
furtherance of an international agreement.®® On the other hand, Shientag 
has gone too far in his willingness to detect a national policy at a time 
when such a policy has not yet been defined by the national government, 
as appears from Mr. Cordell Hull’s letter referred to above. The ex- 
pression, “public policy,” in this connection may lead to confusion as it is 
not used in the sense commonly accepted in the field of conflict of laws. 
For in conflict of laws “public policy” is used as a device which enables the 
court to deny effect to foreign law when this law is repugnant to basic ideas 
and ideals of the legal and economic system of the forum; in other words, 


28 N.Y.S. 2d547, 553, 558 (1941). 


89 289 N.Y. 9, 20 (1942). See also the contention of the counsel for the Netherlands Govern- 
ment in the Estate of Emanuel Kahn case, 38 N.Y.S. 2d 839 at 842 (1942). 


% Thid. at 20. 


%* Point IV of United States Attorney’s suggestion incorporated in the Court of Appeals 
opinion in the Transandine case, 289 N.Y. 9, 16 and 17 (1942). Cf. Kuhn, The Effect of a State 
Department Declaration of Foreign Policy upon Private Litigation, 36 Am. J. Int. L. 651 
(1942). 


% For the best judicial expression see Cardozo in Loucks v. Standard Oil Co., 224 N.Y. 99, 
111, 120 N.E. 198 (1918). Generally foreign penal and fiscal laws and laws in furtherance of 
governmental interests of other states are denied enforcement by the forum, though not always 
express reference to “public policy” is made. See also Nussbaum, Public Policy and the 
Political Crisis in the Conflict of Laws, 49 Yale L. J. 1027 (1940); Nussbaum, Principles of 
Private International Law, §12, pp. 110 ff. (1943); Husserl, Public Policy and Ordre Public, 
as Va. L. Rev. 37 (1938); Restatement, Conflict of Laws §610 (1934); Leflar, Extrastate En- 
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the “public policy” is the safety valve on the engine of comity which 
moves the court to apply the foreign law.** “Public policy,” however, 
as it is used in the Transandine case, instead of operating as a safety valve, 
acts as an accelerator. In other words, it was used in the sense common 
in the field of statutory interpretation, in order to apply such a con- 
struction, out of many possible ones, which best effects the legislative in- 
tent. But even resort to “public policy” in that sense might inhibit en- 
forcement of a foreign decree, if such enforcement would run counter 
to the legislative intent as expressed in statutory enactments. We are 
thinking here of a possible conflict between the vesting order of the alien 
property custodian and the vesting decrees of foreign governments.®* 


V. PROBLEM OF “DOUBLE LIABILITY” 


Another aspect of the extraterritorial effect of foreign expropriatory 
decrees which should not be neglected is that of “double liability.” Un- 
fortunately, it can not be fully treated here because of space limitations. 

The question of double liability may arise when an obligor follows the 
instructions of the original owner whose claim is vested in the govern- 
ment, or when it follows the instructions of the expropriating government. 
Though, to the knowledge of the authors, only one case squarely in point 


forcement of Penal and Governmental Claims, 46 Harv. L. Rev. 193 (1932). See Dicey, Con- 
flict of Laws 212 (sth ed. 1932); Cheshire, Private International Law c. v, pp. 133-154 (2d ed. 
1938). For a very recent judicial expression of non-enforcement of revenue laws see Estate of 
Ernest Daltroff, N.Y.L.J., June 17, 1943, p. 2369, col. 3 (N.Y. Sup. Ct.). 


% Cf. Estate of Emanuel Kahn, 38 N.Y.S. 2d 839 (1942), where “public policy” was re- 
sorted to, to deny effect to the Netherlands vesting decrees in order to protect the rights of 
domestic creditors, next of kin, and legatees of the estate. It should be borne in mind, however, 
that, even though the forum has a law similar to those the recognition and enforcement of 
which is in issue, it still may refuse extending effect to the foreign laws as is best exemplified 
by the line of cases here and on the Continent dealing with foreign exchange restrictions. See 
Mann, The Legal Aspect of Money 259 (1938); Nussbaum, Public Policy and the Political 
Crisis in the Conflict of Law, 49 Yale L.J. 1027, 1047, 1051 L040 Domke, supra, note 70 at 
331 ff.; Freutel, Exchange Control, Freezing Orders and the Conflict of Laws, 56 Harv. L. 
Rev. 30 (1942). For a very recent decision taking the same position, involving Swiss foreign 
exchange legislation, see International Investment Co. S.A. v. Swiss Bank Corp., N.Y.L.J., 
August 15, 1942, p. 355, col. 7 (N.Y. Sup. Ct.). The case of Bercholz v. Guaranty Trust Co. 
of New York, N.Y.L.J., Aug. 11, 1943, p. 290, col. 5 (N.Y. Sup. Ct.) seems to be contra, but 
can be explained on other grounds. Vesting decrees which purport to furnish the governments 
with foreign funds and provide for compensation in domestic currency reveal affinity with 
foreign exchange regulations. 

% Cf. Mann in his annotation on Lorentzen v. Lyddon & Co., Ltd., under Extraterritorial 
Effect of Confiscatory Legislation, 5 Mod. L. Rev. 262 (1942). 


98 See Lourie, ‘Enemy’ under the Trading with the Enemy Act and Some Problems of 
International Law, Part II, point D, to be published in the December, 1943, Michigan Law 
Review. 
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has been reported,” there are indications in other cases that the fear of 
double liability—which was the motivating cause inducing obligors to let 
the controversies be submitted to the courts*—was influential in the 
adjudication thereof.*%* But even acting pursuant to the court’s order does 
not free the obligor from double liability. This is so, since one of the pos- 
sible claimants whose claim has not been allowed could sue even in an 
American court if he has not been a party to the original suit, or before 
the courts of another country if there are sufficient contacts to invoke 
the jurisdiction of the latter. It is conceivable that the expropriating 
government whose claim has been disallowed may attach property of the 
bank within its own jurisdiction after reoccupation of its territory. 

In this connection reference is made to federal and state statutory 
enactments which were designed to alleviate the danger of double liability 
of ordinary obligors® and particularly of banks. However, it must not 
be overlooked that these statutes do not afford full protection from this 
risk.** 


% Matter of Breitung, N.Y.L.J., March 15, 1943, p. 1029, col. 3 (White Plains Surr. Ct.) 
involving an accounting proceeding of an estate in which the accountant was directed to pay to 
the Netherlands Shipping and Trading Commission, an agency of the Royal Netherlands 
Government, the balance of a certain fund upon the execution and delivery by it of an in- 
demnity agreement against any liability resulting from such turning-over of the fund. 


97 See, e.g., Koninklijke Lederfabriek “Oisterwijk” N.V. v. Chase Nat’l Bank, 177 Misc. 


186, 30 N.Y.S. 2d 518 (1941) and Amstelbank, N.V. v. Guaranty Trust Co. of New York, 177 
Misc. 548 (1941) and Birnbaum v. Irving Trust Co., N.Y.L.J., Aug. 14, 1943, p. 315, col 2 
(N.Y. Sup. Ct.). 


98 Bercholz v. Guaranty Trust Co. of New York, N.Y.L.J., Aug. 11, 1942, p. 290, col. 5 
(N.Y. Sup. Ct.), where, in an action by a French depositor in the Paris branch of the de- 
fendant bank to recover securities kept at the main office in New York in the name of the 
Paris branch, the complaint was dismissed on the ground of the remote possibility that the 
branch might be called upon at some future date by the then recognized French government 
to effect the repatriation of the securities involved, which might result in a liability of the 
defendant through its branch in case of non-performance. This decision seems to be in certain 
conflict with the case of Feuchtwanger v. Central Hanover Bank & Trust Co., 288 N.Y. 342, 
43 N.E. 2d 434 (1942). 


” N.Y.C.P.A. §§ sra, 287a and e. 


r0e 54 Stat. 179, 12 U.S.C. §o5a, §632 (1941) and New York Banking Law §§ 134(7) and 138. 
(Laws of New York 1941, c. 150, in effect since March 24, 1941, known as the “Williamson 
Act.”’) 


rot Whether §§134(7) and 138 of the New York Banking Law are applicable also to national 
banks is still undecided, but compare dictum of Justice Walter in Koninklijke Lederfabriek, 
“Oisterwijk”’ v. Chase Nat’] Bank, 177 Misc. 186, 194, 30 N.Y.S. ad 518, 527 (1941): “The con- 
clusion thus reached makes it unnecessary to consider whether or not there can be applied to a 
national bank the provisions of Chapter 150 of the Laws of 1941, effective March 24, 1941, by 
which Section 134 of the Banking Law is amended so as to provide, in general, that a bank or 
trust company need not recognize or give effect to claims, advices, statutes, rules or regulations 
emanating from territory dominated by authority not recognized by the United States as the 
de jure government of such territory. Whether technically applicable or not, that enactment 
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Should an expropriating government be willing to deliver an indemnity 
agreement to an obligor, saving it harmless against double liability,’ 
it is well to bear in mind that such an agreement is not legally enforcible 
against that government in American courts, as it imposes an engagement 
of honor only.**? However, in the majority of European countries the ex- 
propriating governments could be sued in their own courts on such an 
obligation. In general a judgment against such government would be, not 
in terms of United States dollars, but in local currency, and in addition 
thereto would probably be subject to currency restrictions, not to speak of 
difficulties incident to an execution of a judgment against a sovereign. 
The posting of a bond by an American bonding company would not 
produce a more desirable result, as it would be tantamount to a shifting 
of the difficulties from the bank to the bonding company. 


VI. CONCLUSIONS 

The problem of the extraterritorial effect to be given to expropriatory 
decrees of governments-in-exile, having emerged as a consequence of the 
extraordinary international situation, cannot be solved by strict adherence 
to legal maxims such as “foreign acts of state are sacrosanct” on the one 
hand, and “no recognition or enforcement of foreign penal, fiscal, and 
political laws” on the other. These maxims, being shorthand statements 
containing the essence of legal thought distilled under conditions en- 
tirely different from the present, are, because they are generalizations, in- 
adequate to cope with the intricate problems coming at present before the 
courts. It is submitted that the courts of this country and England have 
generally succeeded in striking an even balance between the principles 
expressed by these two maxims, at the same time paying lip service to 
both maxims in one or another form, frequently in one and the same case. 
In so doing the courts are led by the consideration of the furtherance of 
the interests of their own states viewed in the broader aspects of the 
combined allied war effort. 

The resort to the expression “public policy” in order to give effect to 
the decrees is rather significant from the viewpoint of semantics. How- 
ever, as soon as local interests conflict with the enforcement of the de- 


certainly is a strong legislative declaration recognizing and confirming what I have found to be 
the law of New York as expressed in decisions of its courts, the applicability of which to na- 
tional banks located in this state cannot be doubted.” 

102 See in the Matter of Breitung, supra, note 96. 


3 Twycross v. Dreyfus, 36 L.T.R. 752, 755 (1877), per Jessel, M.R.; Lamont v. Travelers 
Ins. Co., 281 N.Y. 362, 372, 24 N.E. ad 81, 84 (1939). 
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crees, the courts, invoking “public policy” in the conflict of laws sense, 
refuse to give effect to the foreign decrees. 

Therefore when obligees who are citizens or residents of the United 
States assert their rights, liens, or claims with respect to property within 
the jurisdiction of the forum and belonging to their obligors in occupied 
territory, the title of the expropriating governments is subordinated to 
these claims. The authors submit that similar subordination should fol- 
low when the original obligee becomes a resident of the United States after 
the vesting has taken place. 

With respect to property belonging to persons still within occupied ter- 
ritory and as to which no adverse claim has been asserted by American 
citizens or residents, there seems to be no objection to recognition of the 
conservatory objectives of the foreign vesting decrees, provided, how- 
ever, the paramount interests of the United States are not prejudiced 
thereby. The strongest expression of recognition of title is to be found in 
the leading New York case of Anderson v. Transandine.** But this case 
in fact did not go so far as to allow the Netherlands Government to re- 
duce its title to possession, as a decision on this point was not necessary 
to the adjudication of the controversy. The English case of Lorentzen v. 
Lyddon,*** however, relying upon Justice Shientag’s opinion, decided this 
point in favor of the expropriating Norwegian Government. 


Should assets within this country, vested pursuant to the expropriatory 
decrees discussed above, be the subject matter of an international agree- 
ment to which the American and expropriating governments are parties, 
the effect to be extended to these decrees might be of a scope more com- 


prehensive than heretofore, as is manifest from the Belmont and Pink** 
cases. 


14 Supra, notes 22 and 47. 16 Supra, note 55. 
*°§ 71 Lloyd’s List L.R. 197 (K.B. 1941). 207 Thid, 





THE COMING OF THE NEW DISSENT: THE 
SUPREME COURT, 1942-43 


C. Herman Pritcuett* 


CCORDING to an interesting analysis by Professor John T. Ganoe in 

A the Oregon Law Review," the recent history of the Supreme Court 

has been marked by “the passing of the old dissent.”” He suggests 

that “Not since the days of John Marshall has the court been so con- 

stituted to bring about, in all essential economic and political matters, 

constant and continuous unanimity.” But that has happened, he be- 
lieves, on the present Roosevelt-appointed court. He continues: 

On the whole no other President has been able to make of the court such a har- 
monious body since the time of Washington. Jackson, by the appointment of Taney 
and four associate justices, all democrats, merely brought in a liberal majority to 
counterbalance and qualify the work of Marshall’s court. Neither Lincoln nor Taft 
appointed justices of a similar character, or for that matter even of the same party 
affiliation. To Roosevelt, then, goes the credit of establishing a court that is distinctly 


unique—a court virtually without dissent on the old fundamental issues of government 
and economic life.? 


Professor Ganoe qualifies these assertions, however, by adding: “This 
is not to say, of course, that dissent has entirely disappeared for the sta- 
tistics of the court decisions since the Roosevelt reorganization would belie 
that.” They certainly would, and do. The statistics show, in fact, that 
from a quantitative point of view at least, the reorganized Supreme Court 
has become by far the most badly divided body in the history of that insti- 
tution. President Roosevelt’s first appointees to the Court took their seats 
during the 1937-38 term. For the six terms preceding (i.e., from the 
1931-32 term through the 1936-37 term), there were dissents to 16 per 
cent of all the full opinions written by the Court.’ During the six terms of 

* Assistant Professor of Political Science, The University of Chicago. 

* The Passing of the Old Dissent, 21 Oregon Law Rev. 285 at 297 (1942). 

* Ibid., p. 288. 

3 Several points need explanation in connection with these figures on dissents. The count of 
opinions includes all full opinions plus per curiam decisions reported in the same manner as full 
opinions. Opinions are counted, not cases; often several cases are decided by a single opinion. 
“Companion cases” (cases involving an issue identical with that settled in a preceding de- 
cision and requiring little or no new discussion) are counted, since they are separate decisions, 
though this may have the effect of giving double weight to divisions of opinion over a single 
issue. Occasionally it is not clear whether a justice who writes a separate opinion in a case is 
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the reorganized Court (1937-38 through 1942-43), the figure on dissents 
was 33 per cent—over twice as great. Moreover, the curve of dissent has 
shown a consistent upward trend during that period. For the term be- 
ginning in 1930, only 10 pet cent of the decisions involved dissent, and for 
the 1935 term the figure was 16 per cent, while in 1940 there was a jump 
to 28 per cent, in 1941 to 36 per cent, and for the 1942 term the figure is 
44 per cent. Another way of describing the situation is to note that during 
the six years before reorganization the justices cast an average of 68 dis- 
TABLE 1 


NONUNANIMOUS OPINIONS AND DISSENTING VOTES ON 
THE SUPREME COURT, BY TERMS, 1930-42 


senting votes per term, whereas for the six years since reorganization 
began the average has been 124 each term. These data are presented more 
fully in Table 1. 

Opinions may differ as to the significance of this aspect of the Supreme 
Court’s behavior, but certainly such a marked increase in judicial dis- 
agreement is a subject worthy of investigation, particularly since it seems 
to indicate a situation just the opposite of that anticipated by competent 
observers. The present study is limited primarily to an examination of 
judicial dissent during the most recent term of the Court, that for 1942- 
43 (hereafter referred to as the 1942 term).‘ 


concurring or dissenting. The rule followed here has been to treat such opinions as dissents 
when they would require, if followed, a different disposition of the case than was made by the 
majority. 

4 The author has analyzed the record of dissents on the Supreme Court from the 1931 
through the 1941 terms in three previous articles: Divisions of Opinion among Justices of the 
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During the 1942 term dissent on the Supreme Court reached an all-time 
high. Of the 171 full opinions written, dissent was registered to 75. Ten 
of these dissents involved a five to four vote,’ while three judges dissented 
in 27 cases, 17 were two-judge dissents, and 21 involved dissents by a 
single judge. The dissenting records of the individual members of the 
Court are given in Table 2. It will be noted that every member of the 
Court, with the exception of the newest member, Mr. Justice Rutledge, 
had objections to a substantial number of the Court’s decisions, the per- 
centages ranging from 18 per cent for Roberts and 17 per cent for Murphy, 
down to g per cent for Chief Justice Stone. 


TABLE 2 


PARTICIPATION OF SUPREME COURT JUSTICES IN 
DISSENTING OPINIONS, 1942 TERM 


Examination of the record of previous terms shows that it is most un- 
usual for so many members of the Court to file dissents so often. That it is 
a situation which has developed during the past two terms is demonstrated 
by Table 3, which gives the dissenting records of the present members of 
the Court over the past four terms. The tendency in the case of each 
justice has been a steady increase in the percentage of decisions disagreed 
to, except for Roberts, who was consistently high during the entire period, 
and Stone and Douglas, whose rates of dissent dropped in 1942. 

For further enlightenment on judicial dissent and its meaning, it is 
necessary to turn from the records of the individual justices, and to in- 
quire into the relationships between the justices in their dissenting votes. 
U.S. Supreme Court, 1939-1941, 35 Am. Pol. Sci. Rev. 890-98 (1941); The Voting Behavior 


of the Supreme Court, 1941-42, 4 Jour. Pol. 491-506 (1942); and Ten Years of Supreme Court 
Voting, 24 Southwestern Soc. Sci. Q. 12-22 (1943). 
8 The number of five to four decisions possible was limited because for the greater part of the 


term there were only eight justices on the Court. Justice Rutledge participated in only about 
one-third of the term’s decisions. 
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The most meaningful and graphic method of depicting these relationships 
has been found to be the type of presentation used in Table 4. The table, 
covering the 1942 term, indicates for each justice the number of dissents 
registered, the other members of the Court who agreed with him in his 
dissents, and the number of times they did so. Dissents in which only a 
single justice participated are given in parentheses. 

This table furnishes a method for discovering the alignments on the 
present Court, at least as far as the votes of dissenters are concerned. A 
fairly definite pattern emerges from Table 4. Justices Black, Douglas, and 
Murphy constitute a bloc on one side of the Court, as evidenced by the 
fact that they so often dissented in company with one another and so sel- 


TABLE 3 


PARTICIPATION OF SUPREME COURT JUSTICES 
IN DISSENTING OPINIONS, 1939-1942 TERMS 


dom dissented in company with the other members of the Court. Justices 
Stone, Jackson, Reed, Frankfurter, and Roberts constitute a less definite 
bloc on the other side of the Court. The affinity between certain members 
of this group appears to be rather marked, while in others the relationship 
is much less close. On the whole, however, the table demonstrates that it 
is possible to speak not only about the intensity of judicial dissent, but also 
about the direction of dissent. Each justice tends to locate himself by his 
dissents on one side or the other of the normal majority position of the 
Court, and is consistently much more likely to dissent in company with 
justices on his side of the Court than in company with those on the 
opposite side. The members of the Court thus tend to form themselves by 
their dissents into two wings, which can be referred to conveniently as 
left and right, though without necessarily using these terms with their 
ordinary political connotations. In addition, there may be members of the 
Court who dissent very seldom, as in the case of Rutledge during the 1942 
term, or who dissent almost equally in company with members of both 
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wings. Justices in this category are clearly to be regarded as in the center 
of the Court. 

As a matter of fact, this typical division of the Court into a left, center, 
and right has been less clearly defined during the 1941 and 1942 terms than 


TABLE 4 
PARTICIPATION OF AND AGREEMENTS AMONG 
SUPREME COURT JUSTICES IN DISSENTING 
OPINIONS, 1942 TERM 
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PARTICIPATION OF AND AGREEMENTS AMONG 
SUPREME COURT JUSTICES IN DISSENTING 
OPINIONS, 1939 TERM 


was customary during the preceding decade. Table 4 makes an interest- 
ing contrast with Table 5, which records judicial dissents during the 1939 
term. During that period, it will be noted, the division between the two 
wings was perfectly maintained. No justice in one group ever joined in a 
dissenting opinion with a justice from the other wing. There is another 
contrast to be noted between the 1939 and 1942 situations; during the 
1939 term practically all the dissent came from the right-wing group, 
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whereas during the 1942 term objections to decisions were filed almost 
equally from the two wings. 

Charts of the type just used are not entirely adequate to reveal fully 
the alignments on the Court. They give only the interrelationships of the 
minority group in each disputed decision, and do not show in any positive 
way the affiliations among the judges who were in the majority in these 
cases. For example, Table 4 gives little real information concerning the 
position of Mr. Justice Rutledge, for he dissented so seldom; it is not pos- 
sible to tell whether his majority voting was predominantly with the left 
or right wings. Table 6 makes a different and fuller presentation of the 


TABLE 6 


AGREEMENTS AMONG SUPREME COURT JUSTICES 
IN NONUNANIMOUS OPINIONS, 1942 TERM 


data on alignments, taking into account the agreements between every 
pair of justices (whether on the majority or minority side) in every non- 
unanimous decision in which both participated, and showing in per- 
centages the extent of agreement between them. For example, during the 
1942 term Roberts and Jackson were both participants in 68 of the 75 
opinions where there was disagreement. In 39 of these decisions they were 
on the same side, and in the other 29 they were on opposite sides. Thus 
the table shows the rate of agreement between them to be 57 per cent. 
The same data are given for every other pair of justices. 

While on the whole Table 6 confirms the picture presented by Table 4, 
it presents the relationships more clearly and accurately. It calls atten- 
tion to the closeness of the ties between Black and Douglas, who agreed 
in 93 per cent of the decisions. It shows that Rutledge is much more 
closely affiliated with the left-wing group than would have been guessed 
from the previous table. Murphy is the least consistent member of the 
left wing, judged by his rates of agreement with, the other three justices, 
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but this four-member group on the left is fairly cohesive, the rates of agree- 
ment therein ranging from 73 to 93 per cent. 

The other five justices on the Court may be spoken of as the right wing, 
though the rates of agreement among them, ranging from 57 to 76 per 
cent, are much lower than those of the left-wing group. If Mr. Justice 
Roberts is eliminated, the remaining four justices on the right constitute 
a somewhat more cohesive bloc, rates of agreement ranging from 64 to 76 
per cent. The closest relationship in this group is that between Frank- 
furter and Reed. 

These tables make clear the alignments on the Court, but do nothing 
in the way of explaining them. It is difficult enough, of course, to “ex- 
plain” any human action, even with the most complete data, so that there 
are obvious limits on what can be done in accounting for judicial voting 
behavior with only written opinions to form the basis for the analysis. 
But one feasible approach to the problem is to examine the relationship be- 
tween the votes of the justices and the kinds of issues raised in the cases 
where dissenting votes were cast. 

For the purpose of this examination it will be assumed that cases coming 
to the Supreme Court can be divided into two categories—“‘public policy” 
and “purely legal.” In the former class fall those cases which by reason of 
their subject matter offer an opportunity for the decision to be influenced 
by judicial views as to desirable public policy. The “purely legal” cases 
are those which seem to be substantially unrelated to current controver- 
sies over general social, economic, or political problems. While this 
dichotomy is an obvious oversimplification, and while there may well be 
disagreement in some instances as to the category in which a particular 
case belongs, the distinction involved is an essential one. It is not as- 
sumed, of course, that every “public policy” case will be actually decided 
by the judges in terms of their own policy preferences. There may be a 
conflict between the applicable law and the judge’s preferences which he 
cannot reconcile in favor of the latter. But in any event public policy 

6 An extremely interesting pair of cases illustrating this point was decided during the 1942 
term. These cases involved the application of state milk price control laws on sales of milk to 
Army camps within the states of Pennsylvania and California. In the Pennsylvania case 
(Penn Dairies v. Milk Control Comm. of Pennsylvania, 318 U.S. 261[1943]), the state statute 
was held applicable, while in the California case (Pacific Coast Dairy v. Dept. of Agriculture of 
California, 318 U.S. 285[1943]), it was not. The difference in result grew out of the fact that 
the camp was on government-owned land in California and so was held by the Court to con- 
stitute a federal enclave on which state laws had only a limited application, whereas in Pennsyl- 
vania the government had only leased the land. Five judges, however, did not regard this 
legal difference as sufficient to justify arriving at differing results in the two cases. Three of 
them (Douglas, Black, and Jackson) held the state-fixed prices inapplicable in both states, 
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cases at least offer an opportunity for judges to vote their convictions, 
and the general assumption that they do so is seen in the common ex- 
planation of dissent on the Court as resulting from the clash of liberal 
and conservative views on public policy. It was because Professor Ganoe 
believed that with its present composition the Supreme Court had reached 
a state of “constant and continuous unanimity ....in all essential 
economic and political matters’ that he was led to predict that “the day 
of major dissent has gone.””? 

Examination of the 75 non-unanimous opinions of the 1942 term reveals 
that it is possible to group 55 of them into five important “public policy” 
categories, namely: (1) civil liberties; (2) federal taxation; (3) business 
regulation ; (4) federal-state conflict; and (5) workmen’s compensation and 
bankruptcy cases. The remaining 20 non-unanimous opinions are either 
in the “purely legal” category, or do not lend themselves to any general 
public policy classification. Table 7 shows how the individual justices and 
the Court as a whole voted on these issues. 

Civil Liberties or Bill of Rights Cases.—Ten decisions have been classified 
under this heading, including four which present various aspects of the 
freedom of religion issue raised by the activities of the Jehovah’s Wit- 
nesses sect,® five involving fundamental issues in federal trial procedure,® 
and one growing out of the government’s attempt to cancel the citizen- 


ship of a naturalized Communist sympathizer.’® The strong bias of the 
present Court toward the protection of civil liberties is shown by the 
Court’s favorable vote in eight of these ten cases. The only two decisions 
in which the contention of the government rather than that of the in- 
dividual was supported by the majority of the Court were Adams v. 


while the other two (Murphy and Frankfurter) considered them applicable in both cases. 
These five justices, then, found the law no bar to arriving at a consistent public policy, though 
they disagreed as to what the policy should be. The balance of power rested with the other 
three participating judges (Stone, Roberts, and Reed), who ruled the state laws applicable on 
leased land but not on owned land. They would seem to have reached this decision on ‘purely 
legal” grounds; indeed, they were lectured by Mr. Justice Frankfurter for allowing their legal 
interpretation to lead them to such an inconsistent public policy. 

7 Op. cit., p. 297. 

* Martin v. Struthers, 319 U.S. 141 (1943); Murdock v. Pennsylvania, 319 U.S. 105 (1943); 


Jones v. Opelika (re-argument), 319 U.S. 103 (1943); West Virginia State Board of Education 
v. Barnette, 63 S.C. 1178 (1943). 


* Adams v. United States ex rel. McCann, 317 U.S. 269 (1942); United States v. Monia, 317 
U.S. 424 (1943); Anderson v. United States, 318 U.S. 350 (1943); McNabb v. United States, 
318 U.S. 332 (1943); Galloway v. United States, 319 U.S. 372 (1043). 


*° Schneiderman v. United States, 63 S.C. 1333 (1943). 
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United States ex rel. McCann," upholding the validity of a waiver of jury 
trial in the federal courts by an accused person acting without the advice 
of counsel, and Galloway v. United States," a war risk insurance case in 
which the trial court’s action in granting a directed verdict for the govern- 
ment was unsuccessfully challenged as denying the plaintiff the right of 
trial by jury. In both of these cases Justices Black, Douglas, and Murphy 
were the dissenters. 

An examination of the votes of the individual justices on the civil 
liberties issue is very revealing. The four justices in what has previously 


TABLE 7 


VOTING RECORD OF THE SUPREME COURT AND INDIVIDUAL JUSTICES 
ON VARIOUS PUBLIC POLICY ISSUES, 1942 TERM 
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been called the Court’s left-wing bloc are shown to be by far the most con- 
sistent supporters of civil liberties, casting 34 votes in favor of individual 
claims for protection of the Bill of Rights and only two against. Chief 
Justice Stone was the only other justice to support the individual more 
often than the government in this category. His strong civil liberties 
views were of course well dramatized in 1940 by his lone vote and power- 
ful opinion protesting the Court’s decision on the compulsory flag salute 
in the public schools." 

Federal Taxation.—In the nine cases involving protests by federal tax- 
payers, the Supreme Court supported the government four times and the 


* Supra, note 9. 
«2 Supra, note 9. 
*3 Minersville School District v. Gobitis, 310 U.S. 586 (1940). 
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taxpayers five times.*4 Here the pattern of division among the members 
of the Court was somewhat different, and more complex. The sympathy 
of Justices Black, Douglas, and Rutledge, which was with the individual 
in the preceding category, now switches to the government, and Justice 
Roberts, at the other end of the Court, makes an equally abrupt reversal 
of position. It will be noted that Justice Murphy tends to drop out of the 
left-wing group on this issue, while Frankfurter tends to join them. 
Regulation of Business.—In this category are included 16 cases in which 
federal regulatory action in some form was the issue,’ and three instances 
of state regulatory activity.° The Court supported business in seven 
cases, the government in twelve. In this field the divergence in judicial 
attitudes is truly remarkable, with Black and Douglas voting to uphold 
the regulatory action in 16 out of 18 decisions, and Roberts voting to 
strike it down in 18 out of 19 cases. Justices Murphy and Rutledge were, 
along with Black and Douglas, consistent voters for the government 
position; in fact, Rutledge supported the government in all seven cases in 
which he participated. Justices Jackson, Reed, and Frankfurter all sup- 
ported the government slightly more often than business, but the Chief 
Justice was a little on the business side of the fence. It is interesting to ob- 
serve that the only two cases in which Justices Black and Douglas did not 
support government regulatory action both involved decisions of the 
Interstate Commerce Commission which were challenged as aiding the 
railroads at the expense of shippers and inland waterway transportation." 
4 Helvering v. Stuart, 317 U.S. 154 (1942); Robinette v. Helvering, 318 U.S. 184 (1943); 
Smith v. Shaughnessy, 318 U.S. 176 (1943); Helvering v. Sabine Transp. Co., 318 U.S. 306 
(1943); Helvering v. American Dental Co., 318 U.S. 322 (1943); Helvering v. Griffiths, 318 
U.S. 371 (1943); Helvering v. Sprouse, 318 U.S. 604 (1943); Virginian Hotel Corp. v. Helvering, 


63 S.C. 1260 (1943); Interstate Transit Lines v. Com’r. of Internal Revenue, 63 S.C. 1279 
(1943). 

*S Warren-Bradshaw Drilling Co. v. Hall, 317 U.S. 88 (1942); United States v. Wayne 
Pump Co., 317 U.S. 200 (1942); Endicott Johnson Corp. v. Perkins, 317 U.S. 501 (1943); 
NLRB v. Indiana & Michigan Electric Co., 318 U.S. 9 (1943); SEC v. Chenery Corp., 318 
U.S. 80 (1943); Overstreet v. North Shore Corporation, 318 U.S. 125 (1943); Federal Security 
Administrator v. Quaker Oats, 318 U.S. 218 (1943); United States v. Swift & Co., 318 U.S. 
442 (1943); Institutional Investors v. Chicago, M., St. P. & P. R. Co., 318 U.S. 523 (1943); 
Jersey Central Power & Light Co. v. Fed. Power Comm., 319 U.S. 61 (1943); Barringer & Co. 
v. United States, 319 U.S. 1 (1943); National Broadcasting Co. v. United States, 319 U.S. 
190 (1943); Fed. Communications Comm. v. National Broadcasting Co., 319 U.S. 239 (1943); 
Virginia Electric & Power Co. v. NLRB, 63 S.C. 1214 (1943); McLeod v. Threlkeld, 63 S.C. 
1248 (1943); Interstate Commerce Comm. v. Inland Waterways Corp., 63 S.C. 1296 (1943). 


*6 Public Utilities Cmsn. of Ohio v. United Fuel Gas Co., 317 U.S. 456 (1943); Burford v. 
Sun Oil Co., 319 U.S. 315 (1943); Hastings v. Selby Oil & Gas Co., 319 U.S. 348 (1943). 


7 Barringer & Co. v. United States, supra, note 15; Interstate Commerce Comm. v. In- 
land Waterways Corp., supra, note 15. 
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Thus their votes in these two cases were quite consistent with their general 
position on government regulation of business, since they were here ob- 
jecting to a regulatory action which they interpreted as benefiting a 
special interest rather than the general public interest. 

Federal-State Conflicts.—In this classification have been placed all cases 
raising issues and conflicts between the federal and state governments.” 
During the 1942 term this perennial problem was presented in such forms 
as state taxation of Indians, who are federal wards, the applicability of 
state milk price control laws to milk sold to Army camps, and so on. The 
well-known case of Williams v. North Carolina,”® in which the Supreme 
Court held a Nevada divorce entitled to full faith and credit in other 
states, is included in this category though not technically a federal-state 
conflict, because the division of opinion on the Court was between those 
who were impressed with the need for a divorce system of nation-wide 
validity and those who considered that the individual states should have 
the power to set their own standards for divorce for their citizens and to 
make them effective. 

It may come as a surprise to some that the Supreme Court voted for the 
state in nine of these twelve cases. However, it has been the consistent 
policy of the “reorganized” Court to free states from federal limitations on 
the exercise of their taxing and regulatory powers. The votes of the 


individual justices appear to have less significance in this field than in 
those preceding. Justices Rutledge, Jackson, Murphy, and Frankfurter 
are the members of the Court who upheld the state viewpoint most often. 

Employees’ Compensation Cases and Debtors.—In this classification are 
grouped six cases arising under federal or state employees’ compensation 
laws,” and two cases involving individual debtors under the federal 


*8 Williams v. North Carolina, 317 U.S. 287 (1942); Davis v. Dept. of Labor of Washington, 
317 U.S. 249 (1942); C. J. Hendry Co. v. Moore, 318 U.S. 133 (1943); United States v. Okla- 
homa Gas & Electric Co., 318 U.S. 206 (1943); Penn Dairies v. Milk Control Comm. of Penn- 
sylvania, supra, note 6; Pacific Coast Dairy v. Dept. of Agriculture of California, supra, note 
6; Illinois Commerce Comm. v. Thomson, 318 U.S. 675 (1943); United States ex rel. T.V.A. 
v. Powelson, 319 U.S. 266 (1943); Burford v. Sun Oil Co., supra, note 16; Hastings v. Selby 
Oil & Gas Co., supra, note 16; Mahnomen County v. United States, 63 S.C. 1254 (1943); 
Oklahoma Tax Comm. v. United States, 63 S.C. 1284 (1943). It will be noted that the Burford 
and Hastings cases were also classified in the business regulation category, but they raise a 
federal-state issue as well. 

9 Supra, note 18. 


2° Marshall v. Pletz, 317 U.S. 383 (1943); Davis v. Dept. of Labor of Washington, supra, 
note 18; De Zon v. American President Lines, 318 U.S. 660 (1943); Aguilar v. Standard Oil 
Co. of N.J., 318 U.S. 724 (1943); Bailey v. Central Vermont Ry., 319 U.S. 350 (1943); Owens 
v. Union Pacific R. Co., 63 S.C. 1271 (1943). It will be noted that the Davis case was also 
classified in the federal-state category. 
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Bankruptcy Act.” The Supreme Court supported the employee’s claims 
in four of the six cases, but voted against the contentions of the bankrupt 
in both cases, thus achieving an even division in the eight decisions. There 
is a very significant division of opinion among the justices in this field. 
The left-wing bloc of Black, Douglas, Murphy, and Rutledge is an ab- 
solute unit on this issue, every one of their votes being cast for the em- 
ployee and the debtor. Justices Roberts and Stone take the reverse 
position almost as decidedly. The other three justices—Jackson, Reed, 
and Frankfurter—occupy a middle ground. 

This analysis of the five issues which were most effective in causing 
dissent on the Court during the 1942 term does much to clarify the align- 
ments on that body. It shows the reason for the homogeneity of the left- 
wing group to be their sympathy for civil liberties, business regulation, 
and workmen and debtors, with somewhat less unity in the field of tax- 
ation. Roberts’ position far to the right of his colleagues is explained as 
due principally to his views against regulation of business, and to a lesser 
degree by his attitude toward federal taxation, employees, and debtors. 
Likewise it becomes clear why the remaining four members of the Court 
are so hard to classify, and why the agreement relationships on the right 
of the Court are not particularly marked. Chief Justice Stone is to the 
left of this group on the civil liberties issue, but in other categories is to 
the right of Jackson, Reed, and Frankfurter. Mr. Justice Frankfurter 
agrees with Roberts on the civil liberties issue, but is far removed from 
him in the taxation and regulation fields. Jackson and Reed take a rather 
middle position, except for the former’s votes in the federal-state category 
and the latter’s views on civil liberties. 

On the basis of their votes on these issues, it is easy to label five mem- 
bers of the Court. Clearly Justices Black, Douglas, Murphy, and Rut- 
ledge are the “liberals” of the Court, and Roberts is a “conservative.” 
The Chief Justice also tends to act like a conservative except on the civil 
liberties matter. Justices Reed, Jackson, and Frankfurter fall in between, 
and it is largely these three justices who have upset predictions which were 
based on the assumption that all the New Deal appointees would react 
uniformly. 

But in spite of their many dissents, it is clear that the present members 
of the Court are closer together in their fundamental political and 
economic thinking than was the case a few years ago. There is an obvious 


** State Bank of Hardinsburg v. Brown, 317 U.S. 135 (1942); Harris v. Zion’s Savings Bank 
& Trust Co., 317 U.S. 447 (1943). There were three other non-unanimous cases arising under 
the Bankruptcy Act, but they involved corporations rather than individuals. 
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difference between the moderate Roberts, farthest right today, and the 
hard-shelled conservatives of the 1930’s, McReynolds and Butler. This 
difference can be demonstrated mathematically. During the 1938 term 
the percentage agreement between McReynolds and the Black-Douglas 
team was exactly zero. They were on opposite sides in every disputed de- 
cision, whereas during the 1942 term Roberts was in agreement with Black 
and Douglas almost 30 per cent of the time. 

But if the justices are basically closer together in their views, why 
should the rate of dissent be increasing so sharply? Perhaps one answer 
is that battle lines which were maintained fairly rigidly when there was 
organized and rather equal conservative-liberal opposition have de- 
generated into guerrilla warfare now that the major battle has been won 
by the liberals. Perhaps it is that the judges, having drawn closer to- 
gether on fundamentals, are freer to argue over details, disputing more as 
lawyers and less as philosophers. Perhaps it is that since the old rules 
have been overthrown in so many fields, there is natural uncertainty while 
the new ones are being worked out. 

The old dissent has passed because the old issues have passed. In their 
places are new issues—and new dissents. But the underlying problem 
remains the same—maintaining a balance between the guarantees of 
individual freedom and the grant of governmental powers adequate for 
social well-being. This analysis of alignments on the Supreme Court 
during the 1942 term certainly demonstrates a range of attitudes on the 
part of the present membership sufficiently broad to guarantee effective 
performance by the Court of its historic function. 
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Valley Authority: A Study in Public Administration. 


Harry GrossMANn, Captain, Information and Public Relations Branch, Office of 
Dependency Benefits, War Department. Member of the New York Bar and formerly 
lecturer on Social Security Taxation at Columbia University. 
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THE LAW SCHOOL 


The enrollment of The University of Chicago Law School for the 
Autumn Quarter, 1943, was forty-seven. Fifteen of the forty-seven were 
women. Twenty-five entered the School either in the Summer or Autumn 
quarters, 1943; more than one-third had made honors in college. Eleven 
of the regular members of the Faculty are expected to be in residence 
during the year. For the period of the war, the School intends to offer in- 
struction in each of the four academic quarters, It is, therefore, possible 
to complete the Four-Year Program in three years and the Three-Year 
Program in two and one-fourth years. 


REPORT TO THE MAX PAM TRUSTEES* 
Max RaeEmstTemnt 


N HIS first report’ the present holder of the Max Pam Chair of Com- 
parative Law pointed out that the comparative method may be 
applied to law in at least three different ways, viz., those of “func- 

tional comparison of legal rules and institutions,” of ‘sociology of law,” 
and of “structural morphology of law.” In the periods covered by his 
earlier reports, the research and teaching activities of the present holder 
of the chair were centered around problems of functional comparison of 
rules and institutions of contemporary common law and civil law. During 
the last two years attention has been paid primarily to the sociological 
method of comparative law. In a course entitled “sociology of law,” the 
comparative method has been applied to the purpose of determining the 
role played by law in human society in general, and of clarifying the 
methods which society has employed in various times and at various 
places for achieving those ends for which law has been developed; of these 
ends the principal one is conceived as being that of rendering social 

* Submitted and published in pursuance of the terms of the Max Pam Professorship of 
Comparative Law. 

+ Max Pam Professor of Comparative Law. 

* 5 Univ. Chi. L. Rev. 615 (1938). 

63 





64 THE UNIVERSITY OF CHICAGO LAW REVIEW 


life orderly and predictable and thus making possible the growth of 
civilization. Since law, however, constitutes but one of the various tech- 
niques developed toward this end, it has been found necessary to de- 
termine those criteria by which law is distinguished from such other 
techniques as religion, ethics, and social etiquette and tradition. In this 
context law is then defined as that body of normative ideas which tell 
the determination officers (judges) of a politically organized society under 
what circumstances they are to order the enforcement officers (sheriffs, 
policemen, prison wardens, executioners, militia, army) of that society 
to apply physical force against an individual. The slow development of 
this institutional set-up through its preliminary stages in primitive and 
archaic society is being traced, culminating in an investigation into the 
techniques applied in various cultures, and especially in our own con- 
temporary civilization, for the purpose of securing the observance of those 
normative ideas which constitute the law by the yielders of supreme 
political power (supreme court judges, chief executives, commanders-in- 
chief of armed forces). Finally, there are being opened up the problems of 
the forces by which the contents of the legal norms of a given society are 
being determined and of the ways and methods by which legal norms are 
being kept in harmony with fluctuating economic and political conditions 
and with changing religious and ethical convictions. The course has been 
open to students not only of the Law School, but also of other depart- 
ments of the University. The presence of students of sociology, political 
science, history, education, social service, and divinity has been a stimulat- 
ing influence; particularly valuable contributions were made by members 
of the staff of the Oriental Institute who participated in the course in 
pursuance of their research work in cuneiform laws. 

Other courses taught by the holder of the chair during the last two 
academic years were: history of the Civil Law, conflict of laws, law of 
family relations, a seminar on transfer of family wealth, a course on 
modern political theories for students of political science, and a course on 
military law. The last named course was taught under the auspices of 
The University of Chicago’s Institute of Military Studies. The purpose of 
this course has not been that of giving detailed instruction in the work of 
the department of the Judge-Advocate General of the Army or Navy. The 
intention was rather that of arousing among lawyers and among the 
educated public in general an interest in a sadly neglected field of law 
which is now playing a vital role in the lives of millions of Americans. 
Two articles, one on “Military Justice’ and the other on “The Armed 
Forces and the Civilian Population,” have grown out of this lecture- 
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course and will be published shortly in the forthcoming volume of Wal- 
green Lectures on “The War and the Law.” In the course on military 
law as well as in the other courses, extensive use has been made of the 
comparative method for the purpose of elucidating the rules and in- 
stitutions of present American law. 

Recently comparative law has been used in the Army Specialist Train- 
ing Program, Area and Language Studies, in which the holder of the chair 
took a part during the Summer Quarter of 1943. 

For the academic year 1943-44 the present holder of the chair has 
accepted an invitation to act as visiting professor of law and political 
science at the University of Puerto Rico at Rio Piedras, Puerto Rico. The 
island of Puerto Rico constitutes one of the few regions where the two 
principal legal systems on the earth, viz., the Common Law and the 
Civil Law, have been mutually interpenetrating each other. Hence it 
constitutes a rare laboratory for comparative law research. The holder of 
the chair expects that his stay on the island will afford him a rare oppor- 
tunity for observation. 


FAMILY ALLOWANCES FOR THE DEPENDENTS OF 
SERVICEMEN 


Caprain Harry GrossMan* 


Family allowances in addition to the regular pay of men in the armed 
forces have been provided for under the Servicemen’s Dependents Allow- 
ance Act of 1942, which became a law June 23, 1942. Payments under 
this act have been made since September 1, 1942.7 Recently, on October 
26, 1943, the President signed a law which provided a number of amend- 
ments to the original act. These amendments became effective on 
* Member of the New York Bar. 

* Public Law 625, 77th Cong., ad sess. (56 Stat. 381; 37 U.S.C. 201). 


* The original act provided for payments to be started not prior to November 1, 1942. A 
later amendment advanced the initial payment date to September 1, 1942. Public Law 70s, 
77th Cong., 2d sess., approved August 20, 1942. 


3 Public Law 174, 78th Cong., rst sess. (S. 1279) was introduced on June 28, 1943. Hearings 
were held on the same day. The bill was reported on July 2 with amendments and passed the 
Senate July 8. See Senate Committee on Military Affairs, Report No. 383, Servicemen’s 
Dependents Allowance Act Amendments, July 2, 1943. See also Senate Committee on Military 
Affairs, Hearings on Servicemen’s Dependents Serene Nt Pemenimante ann 1943- 

The same bill with amendments was reported in the House on October 7. See House Com- 
mittee on Military Affairs, Report No. 734, Allowances and Allotments for Dependents of 
Military Personnel, September 29 and 30, October 1 and 5, 1943. 

The bill was considered and passed by the House by unanimous vote of 389-0 on October 
18, and the Senate concurred with the House amendments on October 19. 
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November 1, 1943, and were enacted after both houses of Congress had 
considered many bills which sought to broaden the eligibility conditions 
and increase the rates of the family allowances. 

It appears to be appropriate at this time to analyze some of the princi- 
ples that have to be considered in determining family allowance legislation 
which will meet the primary need of protecting the families of fighting 
men in time of war. At the same time an examination may be made of the 
original act in order to see how far it embodied these principles and how 
the recent amendments improve the system. In any analysis, attention 
must be directed to four major aspects of such legislation: (1) the classes 
of men in the armed forces to be included, (2) the categories of dependents 
directly affected to whom protection should be extended, (3) the size of 
the benefit allowance to be granted to the various dependents, and (4) the 
operating problems confronting the administrators of the law. 


MEMBERS OF THE ARMED FORCES 

In any discussion of a family allowance system a distinction is usually 
assumed between commissioned officers, warrant officers, and enlisted 
men. The term “enlisted man” includes any man who has been drafted 
(inducted) as well as anyone who has enlisted (volunteered). The 
term also includes noncommissioned but not warrant officers or com- 
missioned officers. Enlisted men in both the Army and Navy are classified 
in seven salary grades with sub-classifications within grades. The first five 
enlisted grades in the Army include noncommissioned officers and the 
first four enlisted grades in the Navy include petty officers. 

One of the troublesome problems of drafting legislation to provide 
family allowances for certain grades and not others is the probable effect 
on the man who is promoted from the highest grade in which allowances 
are granted into the lowest grade in which they are not granted. In this 
instance the higher the grade included in the allowance system the less 
will be the hardship caused by promotion. In some cases the change may 
act as a deterrent influence on the desire for promotion. 

The Servicemen’s Dependents Allowance Act of 1942, as originally 
passed, provided for the payment of family allowances to the dependents 
of enlisted men of the lowest four grades. In the Army, these grades are: 
private, private first class, technician fifth grade, corporal, technician 
fourth grade, and sergeant. Enlisted men of the first three grades who 
have dependents were entitled under existing law to receive govern- 
ment quarters or a rental allowance of $37.50 per month in lieu thereof. 

Under the amended law men in the first three grades are given the 





COMMENT AND CASE NOTES 67 


option to choose whether they wish their dependents to receive the family 
allowances or the monetary allowance which is now paid if quarters are 
not furnished to them. This also takes care of cases where the quarters 
allowance was inadequate for large families. In addition, much of the ad- 
ministrative effort formerly made to stop the payment of the family allow- 
ances promptly upon promotion of a man from the fourth grade to the 
third grade is eliminated. An enlisted man’s election is irrevocable during 
the period of entitlement to the family allowance. This right of election, 
however, exists only in favor of those enlisted men in the first three pay 
grades who are receiving a monetary allowance in lieu of quarters for de- 
pendents, or who are entitled thereto and have filed application therefor 
at the date of approval of the amendments. It does not exist in regard to 
men promoted after approval of the amendments. In the case of any 
enlisted man whose dependents are receiving family allowances and oc- 
cupying public quarters, a deduction from or charge to his pay is made at 
the rate of 90 cents per day. 

Since September 1, 1943, when the Women’s Army Corps became an 
integral part of the Army, the benefits of the original act were extended to 
eligible enlisted women. Under the amendments it became desirable to 
make the rights of these members of the armed forces as nearly the same 
as those provided for male personnel as was practicable. Some dis- 
tinctions were necessary in view of the primary obligation of a father to 
support his child and wife not extending to the mother as to her child 
and husband. 

CONCEPT OF DEPENDENCY 

Dependency is usually described in terms of personal relationship be- 
tween the soldier and the dependent, age or physical capacity of de- 
pendent, and degree of support provided by the soldier for the dependent. 
These are combined in statutory clauses in accordance with legislative 
opinion on their relative importance as yardsticks of dependency. In 
framing dependency clauses, the term “dependent” may be defined with 
precision or used as a general concept to be limited subsequently by ad- 
ministrative regulation. Normally, it is the practice to attempt to diminish 
the area of administrative discretion by setting forth in some detail the 
relationships, legal, personal, and financial which constitute dependency. 

Of paramount importance among the factors contributing to depend- 
ency is the personal relationship between the soldier and the dependent. 
Mention is usually made of the particular relatives and other individuals 
who are eligible for the benefits. The terms descriptive of personal re- 
lationships may vary in explicitness, ranging from the use of a general word 
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like “child” to a listing of all kinds of children, i.e., stepchildren, half- 
brothers, adopted children, illegitimate children. 

In the original Act the eligible dependents to whom a family allowance 
was payable were divided into two classes. Class A dependents in- 
cluded the wife, the child, and the former (divorced) wife of the en- 
listed man. Class B dependents included any person who was the parent, 
grandchild, brother, or sister of the enlisted man. The amendments have 
eliminated the category of “grandchild.” From this it appears that the 
terms were broadly phrased. However, in a separate section of the act 
each term was clarified and defined. Whether the enumeration of very de- 
tailed relationships serves to provide broad coverage in application is a 
moot point. It may conceivably result in an interpretation that all cate- 
gories not definitely specified are clearly excluded. 

Dependency clauses may set forth not only the degrees of personal re- 
lationship between the soldier and the dependent but also specific re- 
quirements as to age and mental or physical condition of the dependent. 
Age limitations usually characterize child dependency. On the other hand, 
grants may be made on behalf of children who satisfy alternative physical 
disability conditions. Under the initial act, the terms “child,” “grand- 
child,” “brother,” and “sister” were limited to unmarried persons either 
(rt) under eighteen years of age, or (2) of any age, if incapable of self- 
support by reason of mental or physical defect. 

The fundamental test of dependency is a financial one. Use of the term 
“dependency” implies the existence of some financial relationship. It 
would therefore appear to be necessary for the beneficiary to be made to 
prove that he or she relies for at least the major part of his or her main- 
tenance upon the soldier. Variations in the required degree of dependency 
are usually expressed in broad terms. The requirement might be that the 
soldier must provide for the “complete support” of the dependent. Or it 
might be necessary for the dependent to derive “chief support” from the 
soldier. The phrase “wholly or mainly maintained by the soldier’ could 
also be employed to denote dependency. 

Class A relatives do not need to be dependent upon the soldier in order 
to be eligible for a family allowance. No change has been made by the 
amendments in this respect. Even though an enlisted man’s class A 
relatives are gainfully employed, financially independent, maintained in 
an institution at public expense or have executed waivers of dependency 
upon the enlisted man, these factors have no bearing on their eligibility 
for family allowance. On the other hand, class B dependents must be 
found to be dependent upon the soldier for a “substantial portion’’ of their 
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support in order to be eligible. It therefore devolves upon the adminis- 
trators of the law to determine just how much support constitutes a 
“substantial portion” in order to entitle class B dependents to receive an 
allowance. 

The amendments provide that there are to be three classes of de- 
pendents, class A, class B, and class B-1, instead of the former two classes. 
A new class B-1 is created consisting of parents, brothers, and sisters de- 
pendent upon the enlisted man for their “chief support” and not merely 
for a “substantial portion” of their support. The persons in the two 
classes, class B and class B-1, are the same. The difference between the 
two classes is in the degree of dependency. “Substantial portion of his 
support” covers cases in which this criterion of chief support is not reached 
and yet the degree is “substantial.” The new class B-1 makes available a 
larger family allowance for parents, brothers, and sisters. 

It should be noted that the family allowances payable to class A rela- 
tives are payable upon the application of the enlisted man, the de- 
pendents, or any other person on behalf of the dependents. The family 
allowance payable to class B or class B-1 dependents are payable only 
upon the application of the enlisted man or upon the application of the 
dependents with the consent of the enlisted man. Family allowances 
payable to class B or class B-1 dependents may be terminated at any 
time by the enlisted man. 

The argument usually advanced against including parents in the pri- 
mary allowance group without a means test is that many parents are not 
dependent, may not be in need of assistance and will in actual practice add 
their allowances to the man’s own pay. The committees of Congress re- 
cently concluded that by far the greatest number of cases in which hard- 
ship has arisen among dependents as a result of alleged inadequacy of the 
rates of allowances prescribed in the original act arose in regard to parents 
who are dependent upon a soldier for their “chief support.” Also, the com- 
mittees believed that in the majority of cases in which family allowances 
were being paid to class B dependents (under the original law), such allow- 
ances were too generous. 

Because the primary obligation of a father to support his child and 
wife does not extend to a mother as to her child and husband, specific 
provision had to be made for class A dependents of enlisted women. 
Accordingly, the “chief support” test is applied to such class A dependents 
of female enlisted personnel. If such a dependent is dependent upon the 
enlisted woman for his or her chief support, the payment of the allowance 
is mandatory. In such a case, the dependent husband will be entitled to 
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the same amount as is provided for a wife. The rights of class B and 
class B-1 dependents of enlisted women are identical with those of en- 
listed men. 

AMOUNT OF ALLOWANCES 


Three practical problems occur in establishing the size of a family 
allowance. Decisions must be reached (1) as to the specific sum to be 
granted on behalf of each dependent or type of dependent, (2) as to the 
amount to be deducted from the soldier’s pay and the amount to be con- 
tributed by the Government, and (3) as to the advisability of setting a 
maximum contribution by the Government where there are a large 
number of dependents. 

The benefit on behalf of a given dependent may vary with the type of 
dependent or with the number of dependents relying upon the soldier for 
support. Several methods of paying allowances are available:(1) a flat 
sum may be granted to the dependents of each soldier regardless of the 
number of dependents which a soldier has who are eligible; (2) a uniform 
payment may be given on behalf of each dependent with or without a 
maximum contribution by the Government; (3) variations may be es- 
tablished in the rates of family allowances. Each of these methods con- 
templates a compensation as distinguished from an assistance program 
where no determination is made of the dependent’s need for the compen- 
sation. 

The original act set forth the amount of the government contribution 
to class A and to class B dependents. The amendments set forth not only 
a new rate structure, but introduce certain changes in the rate structure. 
Instead of setting forth the government contribution to the various classes 
of dependents, as does the original act, the total family allowance payable 
to such dependents is stated. This has definite advantages: (1) the exact 
amount which any dependent will receive is easily ascertainable; (2) such 
amount will not be reduced by the addition of other dependents. While 
under the original law, the government contribution to class A dependents 
was fixed, the man’s contribution might be divided between them. Under 
the new rate structure, the government contribution is the difference be- 
tween the man’s contribution and the family allowance. 

Since no general increase in the rate structure is made by the amend- 
ments, the enlisted man’s contribution is not increased. This remains at 
$22 if he has class A or class B or class B-1 dependents, $27 if he has 
class A and class B or class B-1 dependents. It is to be noted that the 
enlisted man may, and in many cases where he has major family re- 
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sponsibilities does, augment the family allowance by voluntary remit- 
tances in the form of an allotment of his pay.‘ 

The amendments do not make any change in the family allowance pro- 
vided for a wife without a child; the original provision of $50 per month 
continues. In many instances, however, the wife will receive more than 
under the original act because she will receive $50 irrespective of allow- 
ances to other dependents. Under the original act the allowance to the 
wife, in some cases, was less than $50, because there were other class A 
dependents among whom the man’s contribution had to be apportioned. 
Under the new rate schedule the wife receives $50 in all cases. The family 


4 A comparison of the old and the new rates for family allowances is as follows: 
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It will be noted that in the case of the former (divorced) wife the allowance in no case is to 
exceed the amount of the alimony awarded. This remains the same as under the original law. 

The amendments provide that allowances can be claimed for either class B-: or class B 
dependents but may not be paid to both groups. 
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allowance for a wife with one child is increased from $62 to $80; for a wife 
with two children, from $72 to $100; for a wife with three children, from 
$82 to $120. An additional $20 is provided for each additional child. 

Allowances for all children, however, are not increased. The original 
law provided that a child where there was no wife should receive $42 per 
month ($20 from the Government and $22 from the man), that where there 
were two children but no wife the allowance should be $52 ($30 from the 
Government and $22 from the man); and $10 additional from the Govern- 
ment for each additional child. No change has been made by the amend- 
ments in the allowance provided for a child where there is no wife. How- 
ever, the allowance for the second child in this situation has been in- 
creased from $10 to $20. Under the original law a former (divorced) wife 
received $42 per month ($20 from the Government and $22 from the man) 
provided there existed in her favor an effective alimony decree giving her 
$42 per month or more. There has been no change made in this respect. 

Under the original law a dependent mother or father received $37 
per month ($22 from the son and $15 from the Government) if the son 
had no class A dependents. If the son had two parents, the Government 
contribution was $25. For each brother, sister, or grandchild, the Govern- 
ment added $5. But in no case was the government contribution for class 
B dependents to exceed $50. 

The amendments provide that class B dependents are to receive $37 
as a total irrespective of number and irrespective of whether there are 
class A dependents. On the other hand, provision is made to pay Class 
B-1 dependents allowances relatively adequate to those paid to class A 
dependents. The allowance to class B-1 dependents will be the same 
whether or not there are class A dependents. The rates for a class B-1 
dependent are based on the premise that a mother dependent upon a son 
for chief support should receive the same amount as a wife. Accordingly, 
one parent in class B-1 will receive $50 per month. Two parents are to re- 
ceive $68. A parent with a brother or sister is to receive $68 with an 
additional $11 for each brother and sister. A brother or sister, but no 
parent, dependent for chief support, will receive $42 per month, with an 
additional $11 for each additional brother or sister. 

Another new feature introduced by the amendments deserving atten- 
tion is the provision for an initial family allowance to be paid as soon as 
practicable after a man enters upon active service in a pay status. The 
full amount of this initial family allowance will be paid by the Govern- 
ment, and no deduction in or charge to the pay of the enlisted man will 
be made for such payment. The initial allowance is to be paid only to 
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class A dependents (excluding a former [divorced] wife) and to class B-1 
dependents; in other words, only to those who are likely to be in im- 
mediate need of benefits. 


ADMINISTRATION OF FAMILY ALLOWANCES 


Some indication of the specific operating problems involved in the ad- 
ministration of family allowances may be gleaned from the actual ex- 
perience of the War Department Office of Dependency Benefits, an 
activity of the Army Service Forces in Newark, N.J. The ODB handles 
the family allowance system for men in the Army. It occupies a new 
twenty-two story building in the heart of Newark, New Jersey, which 
permits administrative efficiency of a high order. The organization is now 
composed of approximately 10,000 individuals and is directed by Brigadier 
General Harold N. Gilbert. The scope of the present organization was 
planned on a scale which has accomplished a tremendous task in a rela- 
tively short space of time. The figures speak for themselves. Thus out 
of almost four million family allowance applications so far received, over 
three million have already been approved and are being paid. As of the 
end of September, 1943, a total of 21,779,952 checks had been issued as 
family allowance payments.. These checks represented an expenditure of 
$1,200,891,242.29. This sum is made up of two items—-the soldiers’ con- 
tribution in the amount of $527,664,235.34 and the Government’s con- 
tribution in the amount of $673,227,006.95. It should be noted that the 
Government’s contribution has averaged about 55 per cent of the total 
payment. In less than a year and one half of operation over forty million 
pieces of mail, exclusive of checks, have been handled. 

The family allowances are paid only after the filing of an application on 
an official form. Ordinarily, the application is filed by the serviceman, but 
this may be done by a dependent or someone acting on behalf of the 
dependent. The family allowance applications are still pouring into the 
ODB at the rate of over 7,000 per day. The determination of all facts, 
including the fact of dependency, is made by the director of the Office of 
Dependency Benefits, and such determination is final and conclusive for 
all purposes and is not subject to review in any court or by any account- 
ing officer of the Government. The only exception is that the Secretary 
of War may at any time, on the basis of new evidence submitted or for 
other good cause, reconsider or modify any such determination and may 
waive a recovery of money erroneously paid as benefits under the act 
whenever he finds that such recovery would be against equity and good 
conscience. 
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All facts of relationship and dependency claimed on a family allowance 
application must be supported by the submission of appropriate docu- 
mentary evidence with the application. In cases involving court decrees 
or written agreements, certified copies of such court decrees or written 
agreements are, in general, the only acceptable evidence. In all other 
cases, certified copies of public or church records are preferable to es- 
tablish such facts as birth, marriage, death, etc. Where such documents are 
not obtainable, the best available evidence will be submitted, as, for 
example, affidavits from persons familiar with the facts. All documentary 
evidence submitted becomes a part of the records of the War Department, 
and no assurance may be given that it will be returned. Duly certified 
copies may therefore be submitted instead of the originals. The term 
“duly certified copy” contemplates primarily a legally certified copy of the 
record, the certificate being that of the civil official in whose custody the 
record is kept. The Office of Dependency Benefits will also accept photo- 
static copies of documentary evidence provided the original document 
shows no erasures, alterations, or irregularities and appears in all respects 
to be genuine. Much time could be saved and payments could reach the 
beneficiaries much quicker if more of the documentary evidence were 
properly submitted in the first instance. In all too many cases, it is 
necessary to communicate with the applicant or one of the beneficiaries 
for additional or correct documentary proof before an allowance may be 
authorized. The Office of Dependency Benefits has made arrangements 
with many state and local official agencies whereby documentary evidence 
is furnished without cost if it is to be used in connection with a family 
allowance application. 

Although the law cites a number of categories of eligible dependents, 
the terms used are not sufficiently definite to eliminate questions over the 
inclusiveness of phrases such as “adopted child.” A child has not been 
“adopted” under the law, for example, unless the claimant has permanent- 
ly assumed the rights and duties of parenthood with respect to the child. 
Maintenance of the child, while important as evidence of the claimant’s 
status as a parent, is not adequate proof of adoption. Likewise, many 
persons seem to think that the payments are due them simply because 
they are the father or mother of a soldier. In one instance, the widow of a 
Spanish-American War veteran applied for her family allowance based on 
her deceased husband’s service. 

There are many thousands of individuals who do in fact meet the re- 
quirements of the law and who normally would receive the benefits pro- 
vided, but their payments are being delayed /because of their failure 
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to understand exactly what proof must be submitted. A large number of 
cases have occurred where subsequent changes in the status of the soldier’s 
eligible relatives or dependents, including persons to be added to or re- 
moved from the list of beneficiaries, have not been properly reported. For 
example, an application for a family allowance has been made for a wife, 
some time later a child is born for whom a family allowance is also desired. 
The change should be reported on the official change of status form and 
documentary evidence should be submitted in support of the change. 
The evidence required is the same as that required in making similar 
claims on original applications. 

The original legislation for family allowances for the dependents of men 
in the armed forces was enacted soon after the need for the same became 
apparent. It is to be recognized that for some the allowances provided for 
even under the liberal amendments will be insufficient to meet needs be- 
cause the allowances are uniform for dependents of specified types and 
do not take into account wide differences in living costs and family 
circumstances. On the other hand, there are many who do not need any 
family allowance at all because of adequate income from other sources. 
It is difficult if not impossible to do exact justice to all in such a tre- 
mendous emergency undertaking. The amendments certainly do serve to 
achieve to some further degree the utilitarian principle of the greatest 
good for the greatest number. The system now in operation under the 
Servicemen’s Dependents Allowance Act of i942, as amended, is certainly 
the most liberal wartime provision ever made by any government in the 
history of the world for its fighting forces,’ with a resultant vast benefit 
to their welfare and morale. 


RECENT DEVELOPMENTS IN THE “VESTED RIGHTS” 
THEORY OF CONTRACTS 


Advocated by Beale, the Restatement, and the Hornbook as just and 
logical,’ the principle that a contract should be, and must be, governed 
by the “law” of the state where it was “made’”’ (i.e., “where the last act 
necessary to make it a binding agreement takes place’) has long been 

5 For a survey of the allowance systems in other countries in 1940, see Marianne Sakmann, 
<a. Se Tn en ee Bulletin, Vol. 4, No. 


ye ee eee ee (1935), hereafter cited as Beale; Rest., 
Conflict of Laws § 311 (1934), hereafter cited as Rest.; Goodrich, Handbook of the Conflict 
of Laws 274 (1938), hereafter cited as Goodrich. 


* Goodrich, p. 262. 
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accepted and supposedly followed by American courts in conflicts of 
laws cases.’ Under this rule, the court of the forum has simply to look to 
“the general law of contracts,” apply it to the facts in controversy, and 
ascertain the place “in which . . . . the principal event necessary to make a 
contract occurs.”* When ascertained, that place is “the place of con- 
tracting.” If an enforceable contractual duty there arises under its laws, 
“the duty thus imposed will be recognized and enforced in common law 

6 While, on this reasoning, only the law of “the place of con- 
tracting” regulates the validity of the contract, apart from special ex- 
ceptions,’ the Court enunciated 2 parallel doctrine whereby a state could 
regulate parties to a contract executed elsewhere if the parties were “doing 
business” within the state. As was stated in the Allgeyer case, “the right 
to contract [within the State] in relation to persons or property or to do 
business within the jurisdiction of the State may be regulated and some- 
times prohibited when the contracts or business conflict with the policy of 
the State as contained in its statutes.”* Note that doing business is dis- 
tinguished from making contracts. Both are valid subjects of regulation. 
Thus, a business locally carried on but involving contracts executed else- 
where must conform to the local law, even if the extent of the regulation 
must, under the Constitution, be limited to the business done within the 
state. Where local statutes prescribe regulations contrary to those of “‘the 


place of contracting,” an obvious inconsistency results. This note will 
briefly describe some of the varied attempts to resolve this inconsistency. 
In New York Life Ins. Co. v. Cravens? the Supreme Court held that a 


3 2 Beale, p. 1173. 4 Rest., § 311, comment (d). 


S$ Tbid. “Principal event” is synonymous with “last act.” Rest., §§ 312-21. Cook indicates 
Beale has extended this rule too far. Cook, ‘Contracts’ and the Conflict of Laws 31 Ill. L. Rev. 
143, 173-77 (1936), reprinted in Cook, The Logical and Legal Bases of the Conflict of Laws 
347, 382-87 (1942). For Beale’s attitude see 2 Beale, p. 1072. 


6 Rest., § 395. This is the “vested rights” theory. See Cook, op. cit. supra, note 5. 


7 The “law of the place of performance”’ is said to govern as to such matters as the manner, 
the time, the locality, and the sufficiency of performance, “the person or persons by whom or 
to whom performance shall be made or rendered,”’ and the “excuse for non-performance.’’ 
Rest., § 358; Goodrich, pp. 293-97. For the attempted distinction between a “question of 
obligation” governed by “the place of contracting” and a ‘“‘question of performance” governed 
by “the place of performance” see Rest., § 358, comment (b); Goodrich, p. 294. The distinction 
is criticized in Cook, op. cit. supra, note 5, at 154 ff., reprinted in Cook, op. cit. supra, note 5, 
at 3509 ff. 

As to causes of action contrary to “the strong public policy of the forum,” see Rest., § 612; 
Goodrich, pp. 231-34; Loucks v. Standard Oil Co., 224 N.Y. 99, 120 N.E. 198 (1918). Cf. 
Mertz v. Mertz, 271 N.Y. 466, 3 N.E. (2d) 597 (1936). 


§ Aligeyer v. Louisiana, 165 U.S. 578, 591 (1897). Italics added. 
9178 U.S. 389 (1900). 
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contract entered into between a Missouri citizen and a foreign insurance 
company “doing business” within Missouri could be constitutionally 
regulated by Missouri statutes even though the contract was not “made” in 
Missouri.” The power to regulate was held to stem from the doing of 
business within the state. In New York Life Ins. Co. v. Dodge," a case aris- 
ing seventeen years later, the Court was asked to determine the power of 
Missouri to apply its non-forfeiture statute to a loan agreement “‘made” 
in New York between residents of Missouri and an insurance company 
admittedly “doing business” in Missouri. The loan agreement was made 
subsequently to the issuance in Missouri of an insurance policy which the 
Court conceded was a Missouri contract and which would be substantially 
affected by the treatment of the later contract. The Court mechanically 
applied the rule stated above: the “last act” making the loan binding 
was performed in New York; therefore the “place of contracting” was 
New York; therefore New York law governed; therefore Missouri law 
did not. The Court attempted to distinguish the Cravens case by saying: 
“the controversy [in the Cravens decision] related to the interpretation and 
effect of an original policy—not a later good faith agreement between the 
parties.”** The Court ignored the fact that the contract involved in the 
Cravens case was apparently executed wsthout the state of Missouri and 
that Missouri’s power to regulate depended on the foreign company’s do- 
ing business within Missouri, not on the contract’s being a Missouri con- 
tract.*3 Four years later, in Mutual Life Ins. Co. v. Liebing,™4 the Court 
was faced with precisely the same problem. This time, however, the 
Court construed the original policy of insurance as making loans on the 
policy mandatory, whereas it thought that in the Dodge case the home 
office of the company in New York had discretion. This distinction enabled 
the Court to call the loan agreement a Missouri contract, and hence, sub- 
ject to Missouri statutes. The Court reasoned as follows: “as soon as the 
application [for the loan] was delivered to a representative of the company 
in Missouri, the offer in the policy [to make the loan] was accepted and the 
new contract complete, and therefore subject to Missouri law. If, how- 

© The Cravens case has usually been cited as a case where Missouri could regulate because 
the contract was ‘“‘made” in Missouri. See Carnahan, Conflict of Laws and Life Insurance Con- 
tracts 553 (1942). But stress is equally laid on the doing of business in Missouri, and the 
“place of contracting” is not made clear. 

*t 246 U.S. 357 (1918). 

* 246 U.S. 357, 373 (1918). 

*3 The Court also thought that the loan contract was “fair.” But see note 10, supra. 

% 259 U.S. 209 (1922). 
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ever, the application should be regarded as only an offer, the effective" 
acceptance of it did not take place until the check was delivered to Blees 
[the insured], which again was in Missouri where he lived.”* Yet in the 
Dodge case the home office mailed the check to the insured, so it could 
have been there said also that “the effective acceptance did not take place 
until the check was delivered.” The language in the original policies of 
both cases also deserves comparison. In the Dodge case the policy had 
stated: ‘“‘Cash loans can be obtained by the insured on the sole security 
of this policy on demand at any time after this policy has been in force 
two full years .. . . [providing certain conditions were met].’”*” The origi- 
nal policy in the Liebing case provided: “the company will... . loan 
amounts within the limits of the cash surrender value . . . . [providing cer- 
tain conditions were observed, including the assigning of the policy as 
security].’”"* To the writer there seems no substantial difference in mean- 
ing between the two provisions. The only logically fair inference is that 
the Liebing case in effect overruled the Dodge decision.'® The disturbing 
aspect of the Dodge and Liebing cases, however, is in their reasoning. In 
spite of their opposite conclusions both decisions rest on the same theory: 
the law to be applied should be the law of “‘the place of contracting.”** 
In the Dodge case the Court thought it saw “the last act” in a different 
place than it thought it saw it in the Liebing case. Yet in both cases it 
was content to reach a decision with no investigation whatsoever as to the 
political or economic wisdom of its decision. Though the rule be wise in 
many situations,” to apply it mechanically as the Court did in both cases 
is to ignore the original reasons for its creation.” The inadequacy of this 
approach to the defining of state power was soon again made evident. In 


*s What is an “ineffective” acceptance? *7 246 U.S. 357, 368 (1918). 
* 259 U.S. 209, 214 (1922). 8 259 U.S. 209, 212, 214 (1922). 


*9 See Carnahan, op. cit. supra, note 10, at 554. While the Dodge case was by a majority 
of five to four, the Liebing case was unanimous. oP Tr" a al an an 
frequently cited and is not treated as overruled by the Liebing decision. 


2° Although Mr. Justice Holmes was one of the majority in the Dodge case, he wrote the 
opinion for the unanimous Court in the Liebing case. His concluding sentence was: “In which- 
ever way regarded the facts lead to the same conclusion, and although the circumstances may 
present some temptation to seek a different one by ingenuity, the Constitution and the first 
principles of legal thinking allow the law of the place where a contract is made to determine the 
validity and the consequences of the act.” Mutual Life Ins. Co. of New York v. Liebing, 259 
U.S. 209, 214 (1922). 


* The problem of fairness is, of course, one of degree. The governing desiderata should be 
the fulfillment of justified expectations and the avoidance of surprise. Rheinstein, Methods of 
a A Book Review, 10 Univ. Chi. L. Rev. 466, 476-77 
1943). 


* See the dissent of Mr. Justice Brandeis in the Dodge case, 246 U.S., 357, 382-83 (1918). 
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Aetna Life Ins. Co. v. Dunken* the Court faced almost the same problem 
. that had been presented by the Dodge and Liebing cases. The insured, 
while a resident of Tennessee, contracted for insurance in a Connecticut 
company. Since he applied for the policy, and had it delivered, in 
Tennessee, on the rule quoted from the Liebing case, the contract could be 
said to have been made in Tennessee.** The policy provided that at the 
sole option of the insured it could be converted into a life commercial 
policy on payment of the difference between the premiums already paid 
and those required under the converted policy. The insured then moved 
to Texas, whose statutes imposed a penalty on any insurance company 
failing to make payment thirty days after demand. While residing in 
Texas, the insured applied to the Tennessee agent to convert the policy. 
The home office issued the new policy and forwarded it to the Tennessee 
agent who, in turn, mailed it to the insured. A Texas jury found that it 
was the company’s intent that the new policy become effective when re- 
ceived by the insured. The insured died; the company failed to pay 
within thirty days. The Court decided that the courts of Texas could not 
constitutionally apply the Texas penal statute. Their reason was the 
familiar one alréady encountered. The conversion of the original policy 
was fully in accordance with the original contract. “Nothing was left to 
future agreement.’”*S Since the original contract was made in Tennessee, 
it followed by inexorable logic that the “subsidiary” contract was also 
governed by the law of Tennessee.* The similarity to the Liebing case 
is obvious, but one difference is important. In the Liebing case the state 
which was allowed authority over the contract was the state of residence of 
the insured. In the Aeina case, Tennessee at the time of the conversion 
had only a casual contact with the parties involved. Presumably, the in- 
sured in Texas could have acted directly with the Connecticut home office 
in effecting the conversion. Again, however, the important observation is 
the mechanical behavior of the Court. 

In Alaska Packers Assn. v. Industrial Accident Commission of Cali- 
fornia,”" the Court clearly abandoned the former rule-of-thumb and there, 
and in succeeding cases, went on to establish a new doctrine. No longer did 
the Constitution require that blind deference be paid to the state where 
the contract had been “made.” If a contract was made in state X but 


%3 266 U.S. 389 (1924). #4 The court so held. 48 266 U.S. 389, 399 (1924). 


% Note the manner in which the Aetna case is cited in Hartford Accident & Co. 
t Delta & Pine Land Co., 292 U.S. 143, 149 (1934); cf. Home Ins. Co. v. Dick, 281 U.S. 397 
1930). 


#7 294 U.S. 532 (1935). 
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arose for adjudication in state Y, and if both X and Y had statutes 
applicable to the controversy, the courts of Y could ignore the laws of X 
and apply the statute of their own state. If the controversy arose in the 
courts of X, they could also apply their own laws, counter to the com- 
mands of Y. The only constitutional limitation imposed by the Court 
under the due process and full faith and credit clauses was that the 
statute be “reasonable”; that is, that the state applying its own law have 
substantial governmental interests at stake. The new determinant of 
cases becomes the public policy of the forum, since the Court has indicated 
that it will allow considerable discretion to the states in applying their own 
statutes. Of course, the state of the forum may allow the foreign statute 
to be applied where the contract was “made’”’ in the other state, but it is 
not bound to do so.* 

Hoopeston Canning Co. v. Pink* is the most recent Supreme Court mani- 
festation of this attitude. The plaintiffs were part of a large system of 
reciprocal insurers doing business in many states but linked together for 
insurance purposes through contracts “‘made”’ in Illinois. In issue was the 
constitutionality of a New York statute, as applied to the plaintiffs, re- 
quiring that insurance companies observe certain financial, bookkeeping, 
and legal practices—whether within or without the state—in order to 
secure licenses in New York. The plaintiffs argued that the New York 
law was inapplicable since the contracts were “made’”’ without the state. 
But the Court upheld the application to the plaintiffs of the New York 
statute. It held that New York had a reasonably sufficient govern- 
mental interest in its local property to warrant the regulation of insurance 
affecting it. The argument that the contracts were not “made” in New 
York was dismissed as technical and unsubstantial. 

The significant difference of this decision from preceding ones rests in 
the difficult problem it raises. It was apparently possible for the reciprocal 

** In Bradford Electric Light Co. Inc. v. Clapper, 286 U.S. 145 (1932), the deceased resided 
and made a contract of employment in Vermont, but suffered injury and death while tem- 
porarily in New Hampshire in the course of his employment. The Court held that the Ver- 
mont Workmen’s Compensation Law had to be applied even though the suit was brought in 
New Hampshire. Mr. Justice Stone concurred even though he thought New Hampshire could 
oot Se cerest 80 sapre Soy Sevaures. ciara so: peteomnes 60 Se oun See hengeee fe 
the New Hampshire court would decide the case as the Supreme Court had done. His concur- 
ring opinion is the forerunner of the present position of the Court. See also Osborn v. Ozlin, 
310 U.S. 53 (1940); Griffin v. McCoach, 313 U.S. 498 (1941). 

The new attitude raises interest as to the future history of the celebrated case of Fauntleroy 
v. Lum, 210 U.S. 230 (1908), where the Court held that Mississippi had to recognize a Missouri 
judgment obtained on a gambling transaction in cotton futures in Mississippi even though the 
laws of Mississippi made such a dealing a misdemeanor. The full faith and credit clause makes 
no distinction between “public acts” and “judicial proceedings.” 

#9 63 S. Ct. 602 (1943). 
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insurers in the Hoopeston case to conform their practices to the New York 
statutes and still operate in other states. Suppose, however, that Illinois, 
where the attorney-in-fact through whom the contracts were “made” 
resides, or some other state where the group carries on a considerable in- 
surance business, enacts statutes requiring financial, legal, or book-keep- 
ing practices different from those required by New York? Since both 
statutes would apply to al/ operations, whether within the state or with- 
out, the dilemma raised by the conflict would make continued operation 
of the business impossible. In such a situation, the Court would be 
forced to command that one of the two states yield to the other. The 
Court could no longer say that each state was free to apply its own 
statutes, based on its own public policy, within its own borders. 

But though the mechanical rule-of-thumb is now being disregarded in 
many situations, it still has vitality. The recent case of Umited States ». 
Curtiss Aeroplane Co.** is an example of how blindly the rule may still be 
applied. Here the United States, as assignee, was suing the Curtiss Co. 
for breaches of contracts made between the Curtiss Co. and the Imperial 
Russian Government. The terms of the contract are incompletely re- 
ported, but delivery was to be in New York, “transportation to Russia at 
the expense and risk of the latter [Russia], and demonstrations in Russia 
at expense and risk of [Curtiss].”* After also noting that “the defendant 
was a New York corporation”’**—which, of course, has nothing to do with 
where the contract is “‘made’”—the court summarily concluded: ‘These 
facts do not justify any conclusion other than that the New York rule of 
limitations [that is, New York law] shall govern.’’ 

It may be that applying the law of New York was the wisest decision. 
The point is, however, that no investigation whatsoever was made or even 
thought necessary as to the wisdom of the choice of law.*4 Since the place 
of performance has often been held the place whose law shall govern the 
contract,*5 the habit patterns of the court were not disturbed. It could 
note that New York was the place of delivery, and then it was content 
that no more was necessary. 

The status of the mechanical rule is, therefore, confused. It may or may 
not be applied, depending probably on the facts, the arguments of counsel | 

3° so F. Supp. 477 (N.Y. 1943). ® Thid. 

3* Thid., at 487. 33 Thid. 


34 It should be said in the court’s defense that the plaintiff was guilty of poor pleading. 
While it complained that the plaintiff had failed ‘‘to set forth the Russian law applicable to the 
complex questions,” it neglected to allege the Russian law or that the Russian law governed 
the case. 


35 Note 7, supra. 
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and the attitude of the courts. Its demise to the extent noted, however, is 
to be welcomed: The more recent Supreme Court approach tries to pay 
attention to underlying conceptions of state policy.* This seems a more 
reasonable basis for rules of law than what might be called a “juris- 
prudence of conceptions.” Yet, as indicated, this rule raises problems of 
its own. Conflicts and confusion may result. The increasing power of the 
states to travel independent paths of social policy may well be undesir- 
able in a nation whose problems are nation-wide in scope and whose aim 
is interstate harmony. 

The Constitution of the United States provides an adequate remedy. 
Section 1 of Article 4 declares: “Full Faith and Credit shall be given in 
each State to the public Acts, Records, and judicial Proceedings of every 
other State. And the Congress may by general Laws prescribe the Manner 
in which such Acts, Records and Proceedings shall be proved, and the Effect 
thereof.”*" Thus far Congress has only slightly used this power; yet it 
seems broad enough to empower Congress to work out principles sufficient 
to dispel the present uncertainties.** 


THE RULE IN SHELLEY’S CASE—AN ARGUMENT FOR 
ITS ABROGATION 


T devised certain property to A for life with a remainder to A’s sur- 
viving children. The devise further provided, that if A died leaving no 
children surviving her, then the “title to the real estate named in 
this item to vest in fee simple in the brothers & sisters and their heirs, 
of her the said [A] who may survive her.” A’s brothers and three sons of 
her deceased sister quit-claimed all their interest in the premises to A. 
Some forty years later, A died leaving no children surviving her. Her 
three brothers and her sister had predeceased her. A sought to dispose 
of the property by will. Certain children, the heirs of the brothers and 
sister, contended that the word “heirs” in the devise over to the “brothers 
and sisters and their heirs” designated them as a class of purchasers. In 
answer to this contention, the court held that “the words ‘their heirs’ are 
words of limitation and not of purchase and the rule in Shelley’s Case 

3 Even in the Hoopeston case the Court’s analysis was simplified, however. Only the social 
policy of New York was considered. The problems of Illinois, if any, and their relation to the 
general problem of regulation were ignored. 

37 Italics added. 

3* Cook, The Powers of Congress under the Full Faith and Credit Clause, 28 Yale L. J. 421 


(2919), sepeiated os chapter «in Cook, The Logical and Legal Beas of the Confit of Laws 
1942). 
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applies”; hence the children took no interest under the will, and the 
property passed to A’s devisees. Richardson v. Roney. 

Centuries have elapsed since it has last been seriously contended that 
the word “heirs” designated an independent class of purchasers when 
used as part of the traditional fee simple conveyance “to A and his heirs.’” 
Actually, most American jurisdictions have by statute abrogated the rule 
of the common law requiring words of inheritance as a formal requisite 
to the conveyance of a fee simple. With understandable caution, how- 
ever, conveyancers have hesitated to discard the traditional formula for 
conveying a fee simple. 

Desiring to give effect to all the words in the instrument, and at the 
same time aware that the words “and his heirs” are surplusage if a fee 
be given A, conceivably, a court might be persuaded that it was the in- 
tention of the grantor or testator to give A something less than a fee, 
with “his heirs” being designated as a class of purchasers. This fore- 
cast may be speculative. Yet, the fact that the court, while it reached a 
proper result in the instant case, was nevertheless disturbed by a normal 
variant of “to A and his heirs” suggests that such a departure is not in- 
conceivable. A court should have no trouble with a devise to “the brothers 
and sisters and their heirs” unless it is beginning to look for special sig- 
nificance in the phrase “and their heirs.’’ 

Whatever doubts the court may have had as to the nature of the 
limitation to the heirs of the brothers and sisters, it is perfectly clear that 
the rule in Shelley’s Case had no application to the devise. The rule in 
Shelley’s Case is a rule of law which applies to give A a fee only when 
there is an estate for life limited to A with a remainder to A’s heirs.’ In 
applying the rule in this case, the court regarded itself as confronted with 
what it regarded as an earlier contrary decision in the case of Gehlbach v. 
Briegal.® In that case, the provision of the deed was as follows: To B and 


® 382 Ill. 528, 47 N.E. ad 714 (1943). 

* Holdsworth, An Historical Introduction to the Land Law 53 (1927). 

3 Illinois first enacted a statute directed to this end in 1837. Ill. L. 14 (1837). 

4 The fact that the correct result was achieved does not serve to justify the rationale. 
If at some future time the rule in Shelley’s Case is abolished in Illinois, the court might on the 
precedent of this case acquiesce in an argument that some similar variant of “to A and his 
heirs” was within the operation of the rule and consequently within the purview of the statute 
abolishing the rule. Under most statutes, this would result in A’s taking a life estate with the 
remainder to his heirs as purchasers. Note 109, infra. 


5 This is a convenient simplification of the rule which does not cover all technical 
ties. The classic definition is that of Lord Coke. Shelley’s Case, 1 Co. Rep. 93b, 1o4a (1581). 


® 359 Ill. 316, 194 N.E. sor (1934). 





84 THE UNIVERSITY OF CHICAGO LAW REVIEW 


her husband, “for and during their lifetime, then to the heirs of the body 
of our daughter, [B], and if she leaves no child or children surviving her, 
then to her heirs according to law.””’ Perhaps because the remainder was 
contingent both as to the person who was to take and also on the event of 
the daughter’s leaving no surviving child, the court held in effect that the 
rule in Shelley’s Case did not apply to contingent remainders.*® 

While the court in the instant case reconsidered and properly overruled 
its earlier decision in the Gehlbach case, the two cases are readily dis- 
tinguishable. In the Gehlbach case, there was a limitation to a life tenant 
with a remainder contingent on certain events to the life tenant’s heirs, 
a situation properly within the rule in Shelley’s Case. In the instant case, 
whatever construction is given the word “heirs,” it does not refer to the 
heirs of the life tenant; hence the devise is not subject to the application 
of the rule. 

The instant case is representative of the general misunderstanding sur- 
rounding the application of the rule in Shelley’s Case. That the rule has 
long survived its historical justification is generally conceded. Once re- 
garded as a rule of construction, rigidity set in and the rule now ad- 
mittedly operates in derogation of the manifest intent of testators and 
grantors.* Notwithstanding almost universal condemnation, an occasion- 
al defense will be interposed. In a recent article,*® two writers suggest 
that the rule should be retained as giving effect to the rule of law favoring 
the vesting of estates." It would seem that whatever force this argument 
may have, it is far overshadowed by the desirability of permitting a 
property owner to dispose of his property in whatever manner he sees fit. 
The law has, of course, imposed certain restrictions upon freedom of dis- 
position, such as the rule against perpetuities, the rule against accumula- 
tions, and the rule against restraints on alienation. If the rule in Shelley’s 
Case is to constitute another such restriction, this should be expressed 
openly and not in an ambiguous and irrational manner. Thus, for ex- 


1 Ibid., at 317 and 592. 


* This decision was clearly against the weight of authority and provoked much criticism. 
3 Univ. Chi. L. Rev. 131 (1935); 45 Yale L. J. 352 (1935). 


* The Application of the Rule in Shelley’s Case, 10 Univ. Chi. L. Rev. 344 (1943). 
¢ Green and Barth, The Rule in Shelley’s Case, 31 Ill. Bar J. 303 (1943). 


* The particular article is subtitled, “Is It Wise to Substitute Contingent Remainders for 
Vested Titles?” The authors further urge that, since in their opinion a class of persons desig- 
nated as “heirs” can take only by descent, the rule in Shelley’s Case realizes the intention of 
the grantor or testator by giving the ancestor a descendible estate. They concede that the 
ancestor may convey or devise this property to persons other than his heirs—which con- 
cession, from any practical point of view, means that the rule operates to defeat, not to assist, 
the intention of the grantor or testator. 
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ample, the rule does not extend to personal property ;* in any case the rule 
may be readily avoided by careful draftsmanship.** On the other hand, 
the rule against perpetuities is invariable and uniform in its application," 
as are for the most part the other rules restraining alienation. 

Another argument of somewhat the same vein is that the abrogation 
of the rule in Shelley’s Case would cast land titles in doubt. This argu- 
ment is answered by the uncertainty induced by the various decisions in- 
volving the application of the rule. Thus, in the instant case, the court 
felt compelled to reverse its earlier decision in the Gehlbach case. And in 
several other decisions’ the rule has been held to apply where the life 
estate to the ancestor has failed at the time when the instrument becomes 
operative. Although these decisions were not without some historical 
precedent,” one might surmise that they were something of a surprise to 
the legal profession. Furthermore, in more than one hundred decisions 
in Illinois the question of the application of the rule in Shelley’s Case has 
been raised."’ In the majority of these cases, the question was one of con- 
struction to determine whether the technical language required by the rule 
was present."* In many of these decisions, the devise or deed had been 
operative for many years. 

It is submitted that there is little justification for the continued re- 


tention of the rule. A controversial decision of the Illinois Supreme 
Court in the case of Lydick v. Tate*® has resulted in a revival of discussion 


12 This proposition seems to have been settled in Illinois by Lord v. Comstock, 240 Ill. 492, 
88 N.E. 1012 (1909). 


*3 For example, if the limitations are of different quality, that is, one legal and one equitable, 
the rule would not apply. Another device would be to have the second limitation take effect 
as an executory limitation. The result, of course, is that only the unwary are caught. 


14 Gray, The Rule against Perpetuities §§ 201-210 (R. Gray ed. 1942). 


18 Lydick v. Tate, 380 Ill. 616, 44 N.E. 2d 583; Belleville Savings Bank v. Aneshaensel, 
298 Ill. 292, 131 N.E. 682 (1921). 


*6 The Application of the Rule in Shelley’s case, 10 Univ. Chi. L. Rev. 344 (1943). 
7 Carey and Schuyler, Illinois Law of Future Interests § 93 (1941). 


+8 The rule in Shelley’s case, itself, is a rule of law. As a preliminary matter, however, it is 
necessary to determine whether by the ordinary rules of construction, the technical words are 
present. Leach, Cases and Materials on the Law of Future Interests 120-22 (2d ed. 1940). 


19 380 Ill. 616, 44 N.E. (2d) 683 (1942). In that case, certain property was devised to A for 
life or until she remarried, and upon her death or remarriage, to her heirs. At the time of the 
execution of the will, A was unmarried, but she later married during the life of the testator and 
was married at the time of his death. The court held that A took an estate in fee simple by 
virtue of the rule in Shelley’s Case. This decision has been the subject of considerable dis- 
cussion: Klockau, Lydick versus Tate, 31 Ill. Bar J. 236 (1943); Green and Barth, op. cit. 
supra, note 10; The Application of the Rule in Shelley’s Case, 10 Univ. Chi. L. Rev. 344 (1943); 
43 Col. L.Rev. 398 (1943); 31 Ill. Bar J. 324 (1943); 32 Ill. Bar J. gx (1943). 
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among the members of the legal profession concerning the desirability of 
the rule. Probably as a consequence of this current interest, the Illinois 
State Bar Association is presently proposing certain legislation with the 
end of abolishing the rule.** Certainly, the Illinois legislature would 
perform a valuable service by removing from the law of property this 
source of uncertainty which has resulted in such voluminous litigation. 
Legislatures in most other jurisdictions have long been enthusiastically 
attacking the rule; but they frequently fail to achieve complete success. 
A combination of poor statutory draftsmanship in failing to cover all pos- 
sible applications of the rule, coupled with the fact that such a statute 
would be in derogation of the common law and hence would be construed 
strictly, have been the principal pitfalls.“ However, this difficulty is 
largely technical and could be surmounted by a carefully drafted statute.” 


*° The writer has been informed that this proposed legislation will be discussed at length 
in a forthcoming issue of the Illinois Law Review by Mr. Elmer M. Leesman, a member of the 
sponsoring committee of the Illinois State Bar Association. In addition to the section pro- 
viding for the abrogation of the rule in Shelley’s Case, other sections will deal with other 
problems in the law of present and future interests in realty and personalty in Illinois. The 
proposed act is modelled in part after The Uniform Property Act as adopted by the National 
Conference of Commissioners on Uniform State Laws. The Uniform Property Act, 9 U.L.A. 
613 (1942). 


*t Simes, The Law of Future Interests §§ 135-142 (1936). 


* Another type statute worthy of consideration is the following elaborate West Virginia 
statute: “Wherever any person, by conveyance inter vivos or by will, takes an estate of free- 
hold in land, or takes such an estate in personal property as would be an estate of freehold, if 
it were an estate in land, and in the same conveyance or will an estate is afterward limited by 
way of remainder, either mediately or immediately to his heirs, or the heirs of his body, or his 
issue, the words “heirs,” “heirs of the body,” or “issue” or other words of like import used in 
the conveyance or will, in the limitation therein by way of remainder, shall not be construed as 
words of limitation carrying to such person the inheritance as to the land, or the absolute 
estate as to the personal property, but they shall be construed as words of purchase, creating a 
remainder in the heirs, heirs of the body, or issue; it being the intent and purpose of this 
section to completely abolish the rule of law known as the Rule in Shelley’s Case.” W. Va. 
Code Ann. (Michie, 1937) § 3534. A simple, and perhaps a safer, expedient, in that the pos- 
sibility of overlooking one of the exceptional ramifications of. the rule is obviated, is that 
adopted by Kansas in simply abolishing the rule in Shelley’s Case as such without attempting 
to define its scope. Kan. Gen. Stat. (Supp., 1939) §§ 58-502, 58-503. 
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Government Adjustment of Labor Disputes. By Howard S. Kaltenborn. Chicago: 
Foundation Press, 1943. Pp. xiv, 327. $3.50. 
A critical appraisal of any book must, out of fairness to the author, be confined by 
his stated purpose. In the preface to this book the author sets up the following goal: 
Many persons have written concerning individual labor adjustment agencies, but practi- 
cally no one has attempted the larger task of encompassing within a single study a detailed 


survey of the activities of Federal, State, and local governments in the adjustment of labor 
disputes. This is the gap which this book is designed to fill. 


The author achieves his purpose with competence but without critical insight or under- 
standing. 

In 255 compendious pages, the book offers a diligent and accurate collection of 
handy (though superficial) facts about various labor agencies and labor laws, federal, 
state, and local. The style is forthright though pedestrian and suffers from repetition 
of “main points” which exceeds the bounds of emphatic license. Because the book is 
mainly exposition, there is an absence of real synthesis, although the author’s oft- 
repeated faith in the mediation process as our most effective weapon against industrial 
strife does provide a loose frame of reference for an otherwise miscellaneous collection 
of facts. (Incidentally, the reviewer shares, on a less enthusiastic level, the author’s‘en- 
thusiasm for mediation in the broad field of reaching collective bargaining agreements, 
as against the narrow domain of grievances arising out of the interpretation or appii- 
cation of those agreements, wherein arbitration alone is feasible. If management and 
labor do not work out their own accommodation, then government intervention in the 
form of mediation is in the long run more likely to succeed—the present emergency 
aside—than compulsory arbitration.) 

Each chapter deals with a different government agency. The best chapter concerns 
labor adjustment in the railroad industry, although the author might have pointed up 
the distinction, mentioned above, between grievances arising under contracts, which 
should be arbitrated, and the contract provisions themselves, which should not. The 
success of the National Mediation Board should enhearten the devotees of mediation. 

The chapter on the United States Conciliation Service is best characterized by 
what the Cambridge student called Jowett’s lectures on Plato, namely, “faint glimpses 
into the obvious.” One statement is worth controverting. The author, in justifying 
the union-affiliation background of most United States Conciliators, says that an 
“effective mediator must also have considerable knowledge of industrial and labor re- 
lations problems and practice and it is difficult to secure men with this requisite knowl- 
edge who have not at some previous time had partisan affiliations.”’ This just is not so. 
A man with common sense, a knowledge of what makes human beings tick, a basic in- 
tegrity, and a strong stomach will be a reasonably good mediator on his first case how- 
ever meager his background in “practical industrial relations.” This is so because the 
main problem in most mediations is, not marketing of labor-relations nostrums, but 
knowing how and when tactfully to save the face of one or both of the disputants. Nat- 
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urally, he will become more effective as he goes along, but this experience should come 
from mediating, not from a background of partisan participation. 

The chapters on the National Defense Mediation Board and the War Labor Board 
provide a summary and uncritical biography of those agencies, but add nothing to our 
knowledge about them. The author might, among other things, have evaluated the 
problem of the proper scope of the board’s jurisdiction in terms of the mounting back- 
log of unfinished cases. He might have mentioned the growing tendency of the parties, 
and of the conciliation service for that matter, to dump into the War Labor Board’s 
lap all manner of trifling disputes which, but for the ready availability of the board, 
would be settled promptly by the parties themselves. The author’s figures on the 
board’s effectiveness in mediating disputes are misleading. He limits his analysis to 
cases as a whole instead of breaking the cases down into their component issues. Thus 
a case, in which ten of the twelve certified issues are closed by mediation with a direc- 
tive order required only on the two remaining issues (a typical instance), appears in 
his tabulation as a case closed by directive order without any credit for the ten issues 
mediated. The discussion of wage policy is amazingly thin and uncritical stuff. One 
would think the author really believes that increases to correct “interplant inequi- 
ties” are not manpower determination. One would also think that the author does not 
recognize the necessary distinction (never explicit in decisions, of course) between the 
application of stabilization policy in voluntary and disputed wage cases. The few pages 
devoted to maintenance of membership are of little value. 

There is also a brief discussion of various state and local labor laws and agencies. 
Appendix A gives condensations of the state laws, but there is no critical evluation 
and, in view of the reactionary features in many state labor laws, one could wish that 
the author had at least pointed out some of the potential dangers. In Appendix B the 
author sets forth a model permanent mediation act. 

The author attempts to vivisect the mediation technique. The attempt is not al- 
gether unsuccessful, and the excerpts quoted from the analyses of various famous 
mediators are alternately pompous and witty. But the author, perhaps out of squeam- 
ishness, misses the mark. The mediator must have a basic integrity, not the semi- 
peruked kind of the successful arbitrator, but a down-to-earth honesty that will con- 
vince the parties he will not “sell them out” in his zeal to effect a compromise. At the 
same time, paradoxically enough, he must, in moments of self-honesty, confess (as did 
Shakespeare, who had nonetheless the basic integrity of an artist): 

Alas! ’tis true I have gone here and there 

And made myself a motley to the view, 

Gor’d mine own thoughts, sold cheap what is most dear, 
Made old offences of affection new; 

Most true it is that I have looked on truth 

Askance and strangely .. . . 


Joun O. Levinson* 


Municipalities and the Law in Action. 1943 edition. Washington: National Institute 
of Municipal Law Officers, 1943. Pp. 611. $7.50. 


While the federal Constitution provides that the war-making powers of the Re- 
public shall be vested in Congress and the President, in a nation dedicated to local self- 


* Member of the Connecticut Bar. 
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government the impact of a world struggle is not alone on the national structure. The 
violent convulsions initiated by international struggle are reflected in each municipal- 
ity of the country by the creation of wholly new problems, by the appearance of new 
facets of old problems, and by new and intricate interrelationships of municipal 
governments with state and federal bodies. 

That the corporation counsel, city attorneys, directors of law, city solicitors, 
municipal lawyers—regardless of how designated—of American cities are aware of 
this, that they are deeply concerned about developing solutions to war-born municipal 
problems, is clearly manifested in the annual compendium M umicipalities and the Law 
in Action, which is made up of the reports and discussions delivered at the 1942 con- 
ference of the National Institute of Municipal Law Officers. This volume is the sixth 
in a series started in 1938 when the reviewer was President of the National Institute of 
Municipal Law Officers. 

Within the 600-odd pages of the volume, city attorneys of the nation’s principal 
cities have discussed, analyzed, and, in some cases, suggested solutions for, municipal 
war problems. Here are recorded the legal, economic, and political experiences of 
many cities at war. Here are discussed municipal personnel problems as they are 
affected by wartime manpower problems. Problems arising from the enlargement of 
federal powers during the conflict are weighed. Consideration is given to a vast array 
of other war-released problems by lawyers who are on the firing line of municipal de- 
fense. 

Stylistically the volume varies, as any compendium must, from the smooth, easily 
read treatise to the factual and not very lively presentation; but, as a whole, it is not a 
book which any municipal official who suffers from insomnia should take to bed with 
him. It will not induce sleep. 

It would be bromidic to say that no municipal office should be without a copy of 
this volume. No doubt the city office which did not have a copy handy would con- 
tinue to function. But its officers and employees would be better informed on what is 
going on in America’s cities if a copy were readily available. 

Although primarily the volume is directed to the lawyer interested in municipal 
activities, every citizen interested in the legal and political functions of American 
cities will find Municipalities and the Law in Action informative and thought-pro- 
voking. 

Barnet Hopes* 

* Corporation Counsel, City of Chicago. 
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